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GLOSSARY OF ACRONYMS AND ABBREVIATIONS 

The following is a glossary of uncommon acronyms and abbreviations used 

in this petition: 

Br.  Opening Brief of Petitioner Sierra Club, #1792131 

EAB Environmental Appeals Board 

EPA Respondents U.S. Environmental Protection Agency, et al. 

Increment Maximum allowable increases under the Clean Air Act’s 
Prevention of Significant Deterioration program 

Legal Memo EPA, Legal Memorandum: Application of Significant 
Impact Levels in the Air Quality Demonstration for 
Prevention of Significant Deterioration Permitting under 
the Clean Air Act (Apr. 2018) 

NAAQS National Ambient Air Quality Standard 

PM2.5 Fine particulate matter 

PSD Prevention of Significant Deterioration 

Reply Reply Brief of Petitioner Sierra Club, #1792136 

Resp. Brief of Respondent EPA, #1792165 

SIL Significant impact level 

SILs Memo Guidance on Significant Impact Levels for Ozone and Fine 
Particles in the Prevention of Significant Deterioration 
Permitting Program (Apr. 2018) 
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STATEMENT 

In the challenged action, Respondents (“EPA”) adopted a nationally-

applicable memorandum allowing new factories to violate clean air health 

standards that are central to the Clean Air Act. Such additional pollution puts 

Petitioner’s members at risk of hospitalization and premature death. At issue is 

whether this EPA action, which states and EPA are already relying on, is final and 

reviewable in this Court, or whether instead those who are harmed must challenge 

it case-by-case in multiple other circuits. The Panel’s decision that EPA’s action is 

not final conflicts with multiple binding decisions and does not address Congress’s 

direction that review of nationally-applicable EPA actions occur in this Circuit.   

Specifically, EPA here definitively interpreted the Act as authorizing new 

and modified major stationary sources of air pollution to receive construction 

permits based on their showing that they will comply with “significant impact 

levels” (“SILs”) for fine particulate matter (“PM2.5”) and, for the first time, ozone, 

and promulgated a novel method for calculating SILs that, per EPA, newly allows 

their use in virtually any circumstance. Petitioner contends authorization of the use 

of SILs and the new method for calculating them are unlawful and arbitrary under 

42 U.S.C. § 7475(a)(3). The Panel didn’t reach the merits, however. Focusing on 

permitting authorities’ retained discretion regarding SILs’ use, it held EPA’s action 

“does not determine rights or obligations and does not effectuate direct or 
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appreciable legal consequences,” and accordingly is not final. Slip op. 3, 13-14. 

This holding conflicts with binding precedent establishing that agency action 

creating a safe harbor has the requisite legal effect to render it final. Army Corps of 

Engineers v. Hawkes Co., 136 S. Ct. 1807, 1814 (2016); Scenic America v. DOT, 

836 F.3d 42, 55-56 (D.C. Cir. 2016); NRDC v. EPA, 643 F.3d 311, 319-20 (D.C. 

Cir. 2011) (“NRDC-Fees”); Nat’l Ass’n of Home Builders v. Army Corps of 

Engineers, 417 F.3d 1272, 1279 (D.C. Cir. 2005); NRDC v. EPA, 22 F.3d 1125, 

1132-33 (D.C. Cir. 1994) (“NRDC-Approval”). 

Further, the Panel failed to address the cases with which the opinion 

conflicts and to undertake the full analysis in California Communities Against 

Toxics v. EPA, 934 F.3d 627, 637-39 (D.C. Cir. 2019), reh’g denied, 947 F.3d 822 

(D.C. Cir. 2020), and Valero Energy v. EPA, 927 F.3d 532, 538-39 (D.C. Cir. 

2019), addressing whether judicial review of the substance of the nationally-

applicable action will necessarily ultimately occur in this Court. Here, it will not. 

Though the Act “specifically provides for ‘preenforcement’ review,” 

Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 479 (2001), the decision limits 

people’s right to go to court to protect their health and statutory rights when EPA, 

at the national level, authorizes—but does not require—actions that result in more 

pollution than the Act is argued to allow. This justiciability issue is of “exceptional 

importance.” Douglas H. Ginsburg & Donald Falk, The Court En Banc: 1981-
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1990, 59 Geo. Wash. L. Rev. 1008, 1028-29 (1991) (justiciability issues are of 

“exceptional importance”). 

BACKGROUND 

Under the Act, EPA must develop national ambient air quality standards 

(“standards” or “NAAQS”) to protect public health and welfare against harmful air 

pollution, including ozone and PM2.5. #1792131 (“Br.”) 5-9. In areas designated as 

meeting a standard (“attainment” areas), Congress established a pre-construction 

permitting program to ensure the “prevention of significant deterioration” of air 

quality. Id. 9-10. A core element of this “PSD” program is the Act’s requirement 

that new or modified highly polluting (“major”) stationary sources of air 

pollution—like power plants and factories—cannot be constructed unless they 

demonstrate they “will not cause, or contribute to, air pollution in excess of any” 

standard or “increment,” which is a limit on the amount of pollution stationary 

sources can add to the air people breathe in attainment areas. Id. 10-11 (discussing 

42 U.S.C. § 7475(a)(3) and related provisions); 42 U.S.C. § 7475(a)(3). Under the 

PSD program, states issue most permits under EPA-approved implementation 

plans, and EPA has the authority and responsibility to take enforcement action 

when permits conflict with legal requirements; for a few permits, where there is no 

EPA-approved plan, EPA’s regulations and policy directly govern. #1792136 

(“Reply”) 8; see also #1792165 (“Resp.”) 6 (“over 40 states presently have an 
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EPA-approved program,” where EPA’s regulations don’t implement permitting 

program). 

Under review is an EPA action that allows § 7475(a)(3)’s requirement to be 

satisfied by showing that the proposed source’s impact on air quality will be less 

than a SIL, even when state-of-the-art, EPA-approved air quality modeling shows 

the source will create or exacerbate a violation of a standard or increment. EPA, 

Guidance on Significant Impact Levels for Ozone and Fine Particles in the 

Prevention of Significant Deterioration Program (Apr. 17, 2018) (“SILs Memo), 

JA0001; see also, e.g., EPA, Legal Memorandum: Application of Significant 

Impact Levels in the Air Quality Demonstration for Prevention of Significant 

Deterioration Permitting under the Clean Air Act (Apr. 2018) (“Legal Memo”), 

JA0022. The SILs Memo for the first time allows SILs’ use for ozone. Br. 19-20. 

Further, EPA bases its claim the Act allows SILs for ozone and PM2.5 on an 

unequivocal, new statutory interpretation, and provides a new statistical approach 

to calculating these SILs. E.g., Legal Memo 14, JA0035; Reply 10. The SILs 

Memo has already been relied on to justify permits’ issuance, and is likely to be 

given dispositive weight in future legal proceedings. Reply 6-9. 

The Panel dismissed the case because it found that EPA’s action authorizing 

SILs, definitively interpreting the Act, and establishing a statistical approach to 

calculating SILs that permitting authorities could automatically adopt lacked 
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“direct and appreciable legal consequences.” Slip op. 13-16. Without addressing 

the impacts of the SILs Memo (including the Legal Memo) on the public or on 

EPA’s ability to exercise its own discretion, the Panel found the SILs Memo 

lacked binding or coercive effects on “regulated entities”—industry and, 

principally, governmental bodies that issue PSD permits—and was thus not final. 

Id. Nor did the Panel address contrary caselaw or the question of where review of 

EPA’s nationally-applicable action in the SILs Memo might eventually lie, even 

though prior cases had stressed the importance of that issue. See id.; see also 

California Communities, 934 F.3d at 640.  

ARGUMENT 

I. THE PANEL OPINION CONFLICTS WITH BINDING 
PRECEDENT. 

A. This Court’s and the Supreme Court’s caselaw establishes that 

agencies take reviewable final action when they create a non-coercive safe harbor 

that regulated entities can seek to use. For example, when, via memorandum, EPA 

authorized, but did not require, states to develop Clean Air Act implementation 

plans that did not meet the Act’s express requirements but were purportedly no less 

stringent, this Court found EPA’s action final because EPA had effectively 

stripped itself of authority to disapprove a plan based solely on the plan’s being an 

alternative to what the Act expressly demanded. NRDC-Fees, 643 F.3d at 319-20. 
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Even under EPA’s interpretation, EPA could reject an alternative plan, but only on 

other grounds, like the alternative’s not being at least equally stringent, an issue 

subject to case-by-case review. Id. 320. This Court relied on NRDC-Fees to hold 

purported guidance was final agency action because it “creates a safe harbor such 

that [state and federal permitting authorities] may not deny a digital billboard 

permit for violating [certain] standards where that billboard meets 

the…requirements set forth in the Guidance.” Scenic America, 836 F.3d at 55-56.   

Similarly, when EPA used memoranda to allow states to win EPA approval 

of Clean Air Act implementation plans that promised to do later what the Act 

required now, this Court held the memoranda final “insofar as they authorize 

conditional approval of [certain] submissions.” NRDC-Approval, 22 F.3d at 1132-

33. The challenged memoranda didn’t coerce states into following EPA’s newly-

authorized process; nevertheless, the Court explained EPA couldn’t evade review 

by using memoranda “to express its definitive position on a general question of 

statutory interpretation.” Id. (cleaned up). 

And this Court held the Army Corps of Engineers’ approval of nationwide 

permits for water pollution discharges was final and reviewable even though 

dischargers remained free to pursue other options and their projects might fall short 

of the permits’ requirements: The permits “create legal rights and impose binding 

obligations insofar as they authorize certain discharges of…material into navigable 
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waters without any detailed, project-specific review by the Corps’ engineers.” 

Home Builders, 417 F.3d at 1279-80. 

The Supreme Court too has found creation of similar safe harbors final. In 

Army Corps of Engineers v. Hawkes Co., the Court held a Corps finding that it 

lacks Clean Water Act jurisdiction over a parcel of land has “legal 

consequences”—including freeing the land from threat of federal “civil 

enforcement proceedings under the Clean Water Act”—that render it final. 136 S. 

Ct. at 1814.  

B. The Panel opinion conflicts with the foregoing precedent, for the SILs 

Memo likewise creates a safe harbor for permit applicants and permitting 

authorities: When they apply EPA’s new legal interpretation and calculation 

methodology in the SILs Memo as bases for issuing a PSD permit, EPA will accept 

those approaches and not seek to invalidate the permit for relying on them. This 

safe harbor is final even if it doesn’t coerce regulated entities or guarantee a 

permit’s issuance literally every time its conditions are satisfied. See Gen. Elec. v. 

EPA, 290 F.3d 377, 380, 382-85 (D.C. Cir. 2002). Thus, as further explained 

below, the SILs Memo’s statutory interpretation and analytical methodology are 

final.1 See, e.g., Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021-22 (D.C. 

                                           
1 The challenged aspects of the SILs Memo constitute at least a reviewable 
interpretive rule. See, e.g., Gen. Motors v. Ruckelshaus, 742 F.2d 1561, 1565-66 
(D.C. Cir. 1984) (en banc) (concluding rule is interpretive and reviewing its 
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Cir. 2000) (reviewable rule may be merely a “part” of agency statement); Her 

Majesty the Queen ex rel Ontario v. EPA, 912 F.2d 1525, 1531-32 (D.C. Cir. 1990) 

(EPA statutory interpretation is final and reviewable).  

1. Through the SILs Memo, EPA determined its statutory interpretation 

and calculation methodology for SILs are perfectly acceptable for use in PSD 

permitting, a program it oversees.2 EPA expressly promulgated the SILs Memo to 

“identify specific SIL values for ozone and PM2.5 and provide a supporting 

justification that permitting authorities may choose to apply on a case-by-case 

basis,” with the “values and supporting justification…designed so that permitting 

authorities can choose to apply the SIL values” to purportedly make § 7475(a)(3)’s 

demonstration. SILs Memo 3, JA0004. Accordingly, its legal conclusions are 

unequivocal: “EPA believes permitting authorities may read the phrase ‘cause, or 

contribute to’ in [§ 7475(a)(3)] to be inapplicable to an air quality impact that is 

insignificant.” Id. 7 (referring also to Legal Memo), JA0008; accord, e.g., EPA, 

Technical Basis for the EPA’s Development of the Significant Impact Thresholds 

                                           
merits); see also Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 
2014) (providing example of “reviewable interpretive rule”).  

2 The Director of EPA’s Office of Air Quality Planning and Standards promulgated 
the SILs Memo, Slip op. 2; so too the reviewable memoranda in NRDC-Fees, 
643 F.3d at 316-17; Appalachian Power, 208 F.3d at 1019-20; and NRDC v. 
Thomas, 845 F.2d 1088, 1092, 1094 (D.C. Cir. 1988).  
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for PM2.5 and Ozone 5 (Apr. 2018) (“One way that [§ 7475(a)(3)] can be met is by 

showing that the increased emissions from a proposed source will not have a 

significant impact on ambient air quality….”), JA0040. Indeed, the Legal 

Memorandum repeatedly definitively interprets § 7475(a)(3) to allow permitting 

authorities to use SILs.3  

Similarly, the SILs Memo offers a ready-made rationale for particular SIL 

values that permitting authorities can copy into a case-by-case proceeding for 

EPA’s acceptance. Legal Memo 14 (permitting authorities “can incorporate [into a 

permit-specific record] the information and technical analysis provided by the EPA 

to show that a source with a projected impact below the relevant SIL value” 

purportedly satisfies § 7475(a)(3)), JA0035. By so providing, EPA confirms its 

methodology for determining SILs is final action along with its legal rationale. 

Indeed, under EPA’s regional consistency regulations, the SILs Memo is binding 

on all EPA regional offices. 40 C.F.R. § 56.5(a)(1); see also id. § 56.1; NRDC-

                                           
3 E.g., Legal Memo 1 (“permitting authorities may elect to read [§ 7475(a)(3)] to 
be satisfied when a permit applicant demonstrates” its proposed new emissions 
“will not have a significant or meaningful impact on ambient air quality at any 
location where a violation of the NAAQS or PSD increment is occurring or may be 
projected to occur”), 14 (because of permitting authorities’ purported discretion to 
interpret the Act, PSD permits can rely on SILs that have record support), JA0022, 
0035. 
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Fees, 643 F.3d at 320 (“the Guidance binds EPA regional directors and thus 

qualifies as final agency action.”).  

The SILs Memo’s language accords with other EPA memoranda this Court 

has ruled final. The NRDC-Fees memorandum was final because it said “EPA is 

electing to consider alternative programs to satisfy the [relevant] implementation 

plan revision requirement,” and that EPA would move ahead with a proposal if it 

appeared the alternative was not less stringent than the actual requirement. 

643 F.3d at 320 (cleaned up). Similarly here, EPA unequivocally found SILs a 

lawful option for complying with § 7475(a)(3)’s requirement, and that permitting 

authorities could issue a permit relying on SILs so long as their use was technically 

justified. E.g., SILs Memo 7-8 (EPA interprets “‘cause, or contribute to’ in 

[§ 7475(a)(3)] to be inapplicable to an air quality impact that is insignificant,” and 

“[u]sing a quantitative threshold for this purpose is permissible” with “reasoned 

explanation” addressing “particular context”), JA0008-09; Legal Memo 14 

(authorizing permitting authorities “to conclude that a proposed source does not 

cause or contribute to a violation if its predicted impact on air quality 

concentrations for the relevant pollutant” is below record-supported SIL), JA0035.  

2. Moreover, other actions demonstrate the SILs Memo has legal 

consequences. By relying on the SILs at issue here—merely citing the SILs 

Memo—the Jackson Energy Center received a permit despite modeling showing it 
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would cause or contribute to violations of a standard and increment. Reply 6-7; 

Hitt Decl. att.12 at 16-19 & nn.23, 29-30; see also Reply 7 (discussing Palmdale 

Energy, 17 E.A.D. 620, 652 (EAB 2018)). Similarly, the permit for the FG LA 

Complex relies on the SILs Memo to override modeled violations of a standard and 

increment. Attach.1 at 2-4. 

Experience with similar EPA “guidance” portends that the SILs Memo will 

help control outcomes of administrative review processes, as well. In enforcing 

against a PSD permit issued under an approved state plan, the Administrator found 

the permitting authority had failed to rationally justify the SILs it used, but noted 

that—just as the SILs Memo says—the permitting authority could simply copy 

EPA’s “guidance” documents to rely on SILs that would pass muster. In the Matter 

of CF&I Steel, dba EVRAZ Rocky Mountain Steel, Pet. No. VIII-2011-01, at 16 & 

n.10, 18 (EPA Administrator 2012) (Attach.2).4 The Environmental Appeals Board 

(“EAB”) has jurisdiction to review the few PSD permits EPA or a state lacking an 

approved plan issues directly under EPA’s PSD regulations, and it has found that 

an “interim SIL” EPA promulgated via “Guidance” “is applicable” to permits it 

can review (as opposed to those issued under an approved state plan). Mississippi 

Lime, 15 E.A.D. 349, 377 (EAB 2011).  

                                           
4 EPA relied on a de minimis argument as its legal basis for SILs. Id. 15-17.  
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Thus, the SILs Memo already has had and is likely to continue having legal 

consequences, confirming it is final. See, e.g., NRDC-Approval, 22 F.3d at 1133 

(finality “is clear from the EPA’s subsequent conditional approval of [certain 

plans] under authority of [the challenged] documents”). 

3. The SILs Memo changes the law. The SILs Memo is undisputedly the 

first time EPA authorized SILs’ use with ozone pollution. Reply 10. It also relies 

on a new statutory interpretation and presents a new EPA-endorsed methodology 

for calculating SILs, which, per EPA, allows them to be used more broadly.5 Id.; 

accord Argument Recording 37:02-37:10 (first time using this statistical 

approach), 37:17-38:18 (colloquy regarding how new methodology allows changed 

use of SILs). Thus, though EPA has previously allowed other SILs, its new, 

expanded action here is reviewable. Cf. Sierra Club v. EPA, 705 F.3d 458, 466-67 

(D.C. Cir. 2013) (EPA’s creation of exemption for new pollutant based on long-

standing statutory interpretation exposes statutory interpretation to challenge). 

C. Notwithstanding the SILs Memo’s legal consequences, the Panel held 

EPA’s action doesn’t have sufficient consequences to be final. Slip op. 14. 

                                           
5 EPA’s vague suggestion that compliance with SILs might not always suffice for a 
permit to lawfully issue, SILs Memo 3, JA0004, doesn’t deprive the SILs Memo of 
finality. See, e.g., McLouth Steel Prods. v. Thomas, 838 F.2d 1317, 1321 (D.C. Cir. 
1988) (“Though such a provision for exceptions obviously qualifies a rule—it’s not 
‘ironclad’—, it does not push it much in the direction of a policy statement.”). 
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“Paramount,” the Panel said, “in this decision is the amount of discretion 

permitting authorities retain” to not use SILs and to make permit-specific 

determinations “regarding what degree of modeling or analysis may be necessary” 

in individual cases. Id. 13-14. But this Court held the NRDC-Fees memorandum to 

be final even though it retained states’ “flexibility”—discretion—to not use 

“alternatives,” and “expressly reserve[d] discretion for future administrative 

action” to determine in “case-by-case” proceedings whether any individual 

alternative plan would be “no less stringent” than the Act-required plan. 643 F.3d 

at 317, 320. The Panel’s core reasoning thus conflicts with NRDC-Fees’ holding 

that such retained discretion is irrelevant to the finality of other aspects of a 

challenged memorandum.  

Moreover, the Panel wrongly focused exclusively on whether the SILs 

Memo overall compels action, with one passing statement that the SILs Memo 

doesn’t “‘compel[] action by…the agency.’” Slip op. 14. First, the Panel’s focus on 

whether the SILs Memo compels action is misconceived because the SILs Memo 

compels EPA inaction by creating a safe harbor, and that’s enough for finality. See 

Ortiz v. United States, 138 S. Ct. 2165, 2180 (2018) (“Madison’s failure to 

transmit Marbury’s commission was not a judicial decision; it was an enforcement 

action (though in the form of non-action), pertaining only to the execution of 

law.”); Union Pac. R.R. Co. v. Surface Transp. Bd., 358 F.3d 31, 34 (D.C. Cir. 
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2004) (“It is also apparent that by declining to ‘review’ the arbitration panel’s 

award, the Board’s order determined rights from which legal consequences will 

flow.”).  

Second, and finally, the Panel opinion’s assessment of the SILs Memo’s 

effect on EPA is erroneous. Beyond the reasons given above, though the SILs 

Memo carefully disavows that it “create[s] any binding requirements on permitting 

agencies, permit applicants or the public,” it doesn’t expressly make that disavowal 

for EPA itself. SILs Memo cover page, JA0001; cf. Catawba County v. EPA, 

571 F.3d 20, 33-34 (D.C. Cir. 2009) (EPA guidance specifically disclaims binding 

EPA). The Panel opinion overlooks the decisive factor here: EPA has, as a 

practical matter, limited its own discretion to create a safe harbor that permitting 

authorities can use, thus rendering aspects of the SILs Memo final. See, e.g., 

Syncor Int’l v. Shalala, 127 F.3d 90, 94 (D.C. Cir. 1997) (“The primary distinction 

between a substantive rule—really any rule—and a general statement of policy, 

then, turns on whether an agency intends to bind itself to a particular legal 

position.”); McLouth Steel, 838 F.2d at 1320 (“If a statement denies the 

decisionmaker discretion in the area of its coverage, so that he, she or they will 

automatically decline to entertain challenges to the statement’s position, then the 

statement is binding, and creates rights or obligations….”).  
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II. REHEARING IS NECESSARY TO ADDRESS OVERLOOKED 
AND EXCEPTIONALLY IMPORTANT LEGAL AND 
PRACTICAL ISSUES, INCLUDING THE LACK OF 
OPPORTUNITY FOR FUTURE REVIEW IN THIS COURT. 

The Panel opinion is entirely silent about EPA’s creation of a safe harbor. 

Indeed, it doesn’t cite Scenic America, NRDC-Fees, Home Builders, or NRDC-

Approval. Instead, its analysis singularly focuses on legal effects for regulated 

entities, not for EPA or regulatory beneficiaries. With the exception of a sole 

citation (at 15) to Clean Air Council v. Pruitt, 862 F.3d 1, 4, 7 (D.C. Cir. 2017), the 

opinion discusses only unidirectional coercion of regulated entities—actions that 

threaten negative consequences for industry or permitting authorities unless 

followed. See Slip op. 14-16. Thus, in asserting “EPA is not using the SILs 

Guidance to ‘flex[] its regulatory muscle,’” id. 15 (quoting CSI Aviation Servs. v. 

DOT, 637 F.3d 408, 412-13 (D.C. Cir. 2011); alteration in original), the Panel 

overlooked the deregulatory muscle EPA used here. That muscle has “practical 

consequences” for Petitioner and its members that should suffice to render EPA’s 

action final, id. 14-15 (discussing Ciba-Geigy v. EPA, 801 F.2d 430 (D.C. Cir. 

1986), and progeny). Reply 3-9 (same); cf. supra pp.5-7 (agency creation of non-

coercive safe harbor for regulated entities is reviewable).  

Further, the Panel opinion overlooks that permits relying on the SILs 

Memo’s contents will seldom be reviewable in any federal court, much less this 

Court. The “bulk” of PSD permits are reviewable solely in state court. Resp. 37-
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38; see, e.g., Rise St. James v. LDEQ, No. C-694029 (La. 19th JDC filed Feb. 14, 

2020) (challenging FG LA Complex’s permit). Yet California Communities 

depended in substantial part on the Court’s analysis that review of the substance of 

the memorandum challenged there would ultimately occur in this Circuit. See 

934 F.3d at 633, 637-39; Slip op. 12-13. But see Sierra Club v. EPA, 926 F.3d 844 

(D.C. Cir. 2019). Valero, too, carefully discussed how the petitioner could have 

obtained federal court review of the legal consequences it was concerned about. 

927 F.3d at 538-39. 

Confirming the need for rehearing, the concurring opinion with the sole 

discussion of future judicial review misapprehends the regulations it relies on. It 

concludes an EAB decision that addresses the substance of the SILs Memo would 

be “authority for every future permit issuance” and necessarily be reviewable in 

this Circuit. Slip op., Wilkins, J., concurring, 4-5. That conclusion relies on the 

misimpression that EPA’s Part 124 regulations govern permitting processes in 

states with approved PSD permitting plans, and that participants in such processes 

thus may seek “administrative review through the EAB.” Id. 4 (citing 40 C.F.R. 

§ 124.19(a)). But the regulations state, “Part 124 does not apply to PSD permits 

issued by an approved State.”6 40 C.F.R. § 124.1(e); see also id. § 124.41 (defining 

                                           
6 The EAB’s jurisdiction wasn’t briefed. 
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“approved State”). Thus, both the Panel and concurring opinion overlook that 

review of most permits (and likely most permits relying on the SILs Memo) will 

not occur here.  

The Panel opinion’s failure to discuss judicial review of the nationally-

applicable SILs Memo is exceptionally important because the Panel’s approach to 

finality rewrites § 7607(b)(1)’s directive for pre-enforcement review of nationally-

applicable rules in this Court. California Communities, 947 F.3d at 823-24 

(Rogers, J., dissenting from denial of rehearing en banc); see Appalachian Power, 

208 F.3d at 1023 n.18 (EPA action ripe for review because “Congress clearly 

intended this court” to review EPA actions that are “national in scope” and 

challenge to “individual permit would not be heard in this court”). The SILs Memo 

is “nationally applicable,” Slip op. 6, yet the Panel approved EPA’s using the 

artifice of “guidance” to shift judicial review of its policy change away from the 

court Congress specified, thus depriving affected people of their right to judicial 

review of EPA actions before they’re implemented.  

CONCLUSION 

Rehearing is warranted. On rehearing, the Court should review and vacate 

the SILs Memo for the reasons given in Petitioner’s briefs. 

DATED:  July 10, 2020 
 
 

/s/ Seth L. Johnson 
Seth L. Johnson 
David Baron 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

  
 

Argued October 7, 2019 Decided April 7, 2020 

 

No. 18-1167 

 

SIERRA CLUB, 

PETITIONER 

 

v. 

 

ENVIRONMENTAL PROTECTION AGENCY AND ANDREW 

WHEELER, ADMINISTRATOR, U.S. ENVIRONMENTAL 

PROTECTION AGENCY, 

RESPONDENTS 

 

AIR PERMITTING FORUM, ET AL., 

INTERVENORS 

  
 

On Petition for Review  

of an Administration Action by the  

United States Environmental Protection Agency 

  
 

Gordon Sommers argued the cause for petitioner.  With 

him on the briefs was Seth L. Johnson.  David S. Baron 

entered an appearance. 

 

 Brian H. Lynk, Attorney, U.S. Department of Justice, 

argued the cause for respondents.  With him on the brief were 

Jeffrey Bossert Clark, Assistant Attorney General, Jonathan 
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D. Brightbill, Deputy Assistant Attorney General, Brian L. 

Doster, Assistant General Counsel, U.S. Environmental 

Protection Agency, and Mark M. Kataoka, Attorney. 

 

Makram B. Jaber, Lucinda Minton Langworthy, Andrew 

D. Knudsen, Shannon S. Broome, Charles H. Knauss, Steven 

P. Lehotsky, Michael B. Schon, Leslie A. Hulse, and Richard 

S. Moskowitz were on the brief for intervenors-respondents.  

 

Megan H. Berge, Scott A. Keller, and Jared R. Wigginton 

were on the brief for amicus curiae American Petroleum 

Institute in support of respondents U.S. Environmental 

Protection Agency, et al., and denial of petition for review. 

 

Before: GARLAND and WILKINS, Circuit Judges, and 

RANDOLPH, Senior Circuit Judge. 

 

Opinion for the Court filed by Circuit Judge WILKINS.  

 

Concurring opinion by Circuit Judge WILKINS.  

 

Concurring opinion by Senior Circuit Judge RANDOLPH.  

 

WILKINS, Circuit Judge:  This case again presents the 

seemingly labyrinthine question of whether an agency action 

is final for the purposes of judicial review.  The agency action 

before us is a document titled “Guidance on Significant 

Impact Levels for Ozone and Fine Particles in the Prevention 

of Significant Deterioration Permitting Program” (the “SILs 

Guidance”) published on April 17, 2018 by the U.S. 

Environmental Protection Agency (“EPA”), authored by Peter 

Tsirigotis, Director of EPA’s Office of Air Quality Planning 

and Standards.  
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Petitioner Sierra Club contends that we can and should 

review the SILs Guidance because it is final agency action 

and prudentially ripe.  Respondent EPA counters that this 

Court lacks jurisdiction over the SILs Guidance because it is 

not final agency action, and alternatively, that we should not 

review it because it is not prudentially ripe.  Although both 

parties advance arguments on the merits of EPA’s 

interpretation of 42 U.S.C. § 7475(a)(3) in the SILs Guidance, 

for the reasons detailed herein, we do not reach those issues.  

We hold that the SILs Guidance is not final agency action 

subject to review by this Court under the Clean Air Act 

(“CAA”) as it does not determine rights or obligations and 

does not effectuate direct or appreciable legal consequences 

as understood by the finality inquiry.  See 42 U.S.C. § 

7607(b)(1).  As such, we dismiss the petition for lack of 

subject-matter jurisdiction under the CAA.  We express no 

opinion as to ripeness or the merits. 

 

I.  

 

We turn first to the CAA provisions and EPA regulations 

that govern the SILs Guidance.  

 

Congress enacted the Clean Air Amendments of the CAA 

in 1970 as “a comprehensive national program that made the 

States and the Federal Government partners in the struggle 

against air pollution.”  Gen. Motors Corp. v. United States, 

496 U.S. 530, 532 (1990).  The amendments require EPA to 

promulgate national ambient air quality standards 

(“NAAQS”) that limit the concentration of certain pollutants 

allowable in the ambient air people breathe.  See 42 U.S.C. § 

7409(a)(1).  For each pollutant, primary and secondary 

standards must be set at levels “requisite to protect the public 

health” and “the public welfare,” respectively.  Id. § 7409(b).  

Each state develops its own state implementation plan (“SIP”) 
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containing emission limits and other control measures to 

enforce the NAAQS within the state.  Id. §§ 7407(a), 

7410(a)(1)-(2).  

 

In 1977, Congress amended the CAA to create the 

Prevention of Significant Deterioration (“PSD”) program.  

See 42 U.S.C. § 7470-79.  The PSD program requires major 

emitting facilities1 to obtain a permit “setting forth emission 

limitations” for a facility prior to construction.  42 U.S.C. 

§ 7475(a)(1); see Ala. Power Co. v. Costle, 636 F.2d 323, 378 

(D.C. Cir. 1979).  The program requires any applicant for a 

PSD permit to demonstrate that new emissions from the 

proposed project “will not cause, or contribute to, air 

pollution in excess of any (A) maximum allowable increase or 

maximum allowable concentration for any pollutant in any 

area to which this part applies more than one time per year, 

[or] (B) national ambient air quality standard in any air 

quality control region[.]”  42 U.S.C. § 7475(a)(3).  The 

“maximum allowable increase” of an air pollutant is a 

marginal level of increase above the defined baseline 

concentration and is known as the “increment.”  75 Fed. Reg. 

64,864, 64,868 (Oct. 20, 2010).  

 

Although the permitting process is primarily 

implemented at the state level, with states issuing 

preconstruction permits in accordance with their SIPs and 

federal minimum standards, see 42 U.S.C. § 7410(a)(1)-(2), 

(l), section 7475(e)(3) authorizes EPA to promulgate 

regulations regarding the ambient air quality analysis required 

under the permit application review.  Id. § 7475(e)(3)(D).  

 
1 A “major emitting facility” is defined as any stationary source that 

emits or has the potential to emit 100 or 250 tons per year 
(depending on the type of source) of any air pollutant.  42 U.S.C. 
§ 7479(l); see also id. § 7479(2)(C) (governing modifications). 
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Pursuant to this power, in 1987 EPA promulgated a regulation 

outlining a set of values for states to use in determining what 

level of emissions does “cause or contribute to” a violation 

under section 7475(a)(3).  See 40 C.F.R. § 51.165(b)(2); 52 

Fed. Reg. 24,672, 24,713 (July 1, 1987).  The air quality 

concentration values specified in the regulation have become 

known as “significant impact levels,” or SILs, when used as 

part of an air quality demonstration in a permit application. 

See SILs Guidance at 9.  

 

In 2010, EPA attempted to codify these uses of SILs for 

certain harmful air pollutants, including fine particulate matter 

(“PM2.5”), by amending paragraph (k)(2) of its regulations at 

40 C.F.R. §§ 51.166 and 52.21 and by incorporating PM2.5 

values into its preexisting table of significance values at 40 

C.F.R. § 51.165(b)(2).  See 75 Fed. Reg. at 64,864, 64,886, 

64,902.  However, after a petition for review was filed, EPA 

asked this Court to vacate and remand the (k)(2) paragraphs 

of both regulations so EPA could address flaws it had 

recognized during the course of litigation.  See Sierra Club v. 

EPA, 705 F.3d 458, 463-64 (D.C. Cir. 2013).  In 2013 the 

Court vacated the (k)(2) paragraphs, stating that, on remand, 

“the EPA [might] promulgate regulations that do not include 

SILs or do include SILs that do not allow the construction or 

modification of a source to evade the requirement of the Act 

as do the SILs in the current rule.”  Id. at 464.  

 

Following the remand, EPA began developing a new rule 

to address the flaws identified in the 2010 rulemaking, and on 

August 1, 2016, posted online and sought informal public 

comment on a new draft of guidance on the use of SILs.  On 

April 17, 2018, EPA issued the SILs Guidance at issue in this 

case with revisions made in response to the public comments.  

The SILs Guidance expressed EPA’s view that permitting 

authorities have the discretion to find sources applying for 
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permits and that have individually small impacts exempt from 

the demonstration required by section 7475(a)(3).  SILs 

Guidance at 17.  Based on statistical analyses and technical 

approaches, the Guidance outlined what the agency believes 

are individually small impacts by identifying recommended, 

non-binding SIL values for the PM2.5 and ozone NAAQS, 

and for the PM2.5 increments.  Id. at 15-17.  The SILs 

Guidance then explained that if a proposed source’s projected 

maximum impact is below the corresponding SIL value, that 

“generally may be considered to be a sufficient demonstration 

that the proposed source will not cause or contribute to a 

violation of the NAAQS.”  Id. at 17.  Permitting authorities 

may use the nationally applicable SILs established in the SILs 

Guidance, but also “have discretion to develop their own SIL 

values” using EPA’s methodology as a model and provided 

the values are properly supported in the record for each 

permitting action or decision in which they are used.  Id. at 3. 

 

Essentially, rather than requiring every PSD applicant to 

conduct a full cumulative impact analysis, if a preliminary 

analysis shows “a proposed source’s maximum impact will be 

below the corresponding SIL value,” EPA is open to a finding 

by the state permitting authority that such an impact “will not 

cause or contribute to a violation of the applicable NAAQS or 

PSD increment.”  Id. at 17.  Furthermore, in what EPA refers 

to as a “culpability analysis,” if a cumulative impact analysis 

is done anyway and “predicts a NAAQS violation,” a source 

whose contribution to the violation is less than the SIL for a 

given pollutant may be considered “not culpable for” the 

violation under the Guidance.  Id. at 18.  Permitting 

authorities retain the ability to require additional information, 

and have discretion to find that even if a proposed source’s 

impact is below the relevant SIL value, there has not been a 

sufficient demonstration that the “proposed source will not 

cause or contribute to a violation.”  Id.  The SILs Guidance 
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also requires that “[t]he case-by-case use of SIL values should 

be justified in the record for each permit,” and that the record 

for any permitting decision using a SIL recommended in the 

Guidance should fully incorporate the information contained 

in the Guidance, including the technical and legal documents 

used in the permitting process.  Id. at 19. 

 

In the SILs Guidance, EPA described the document as 

the first of a two-step approach, explaining it hoped to “first 

obtain experience with the application of these values in the 

permitting program before establishing a generally applicable 

rule.”  Id. at 2.  EPA explained that after seeing how 

“permitting authorities use their discretion to apply and justify 

the application of the SIL values identified” in the Guidance, 

the agency would “assess, refine and, as appropriate, codify 

SIL values and specific applications of those values in a 

future, potentially binding rulemaking.”  Id. at 3. 

 

II.  

 

Section 307(b)(1) of the Clean Air Act, titled 

“Administrative proceedings and judicial review,” provides, 

in relevant part: 

 

A petition for review of action of the 

Administrator in promulgating [certain 

enumerated nationally applicable actions], or 

any other nationally applicable regulations 

promulgated, or final action taken, by the 

Administrator under this chapter may be filed 

only in the United States Court of Appeals for 

the District of Columbia.   

 

42 U.S.C. § 7607(b)(1). 
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As the Supreme Court made clear in Harrison v. PPG 

Industries, Inc., section 307(b)(1) is a “conferral of 

jurisdiction upon the courts of appeals[.]”  446 U.S. 578, 593 

(1980).  It is also a venue provision that evinces Congress’ 

clear intent that “‘any nationally applicable regulations 

promulgated by the Administrator under the [CAA can] be 

reviewed only in the U.S. Court of Appeals for the District of 

Columbia.’”  Id. at 590 (quoting H.R. Rep. No. 95–294, pp. 

323-324 (1977), which explains that the Committee agreed 

with certain venue proposals of the Administrative 

Conference of the United States also to this effect.); see also 

41 Fed. Reg. 56,767, 57,768 (Dec. 30, 1976) (stating the 

Administrative Conference’s view that “all such national 

standards” under the CAA shall be reviewed “in the Court of 

Appeals for the District of Columbia Circuit”).  However, this 

Court emphasized in Dalton Trucking v. EPA that “under 

section 307(b)(1), subject matter jurisdiction and venue are 

not coterminous.”  808 F.3d 875, 879 (D.C. Cir. 2015).  That 

is, just because an agency action may have national 

applicability does not mean it is final such that it can be 

reviewed immediately by this Court – and vice versa.   

 

Before explaining why the SILs Guidance is not final 

agency action, we pause to reiterate the proper test for 

finality.   

 

In United States Army Corps of Engineers v. Hawkes Co., 

136 S. Ct. 1807 (2016), the Supreme Court affirmed that the 

familiar two-prong test laid out in Bennett v. Spear, 520 U.S. 

154 (1997), “remains finality’s touchstone.”  See also Cal. 

Cmtys. Against Toxics, 934 F.3d at 635 (citations omitted).  

Under this test, first, the action must “mark the consummation 

of the agency’s decisionmaking process . . . .  And second, the 

action must be one by which rights or obligations have been 

determined, or from which legal consequences will flow.”   
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Bennett, 520 U.S. at 177-78 (citations and internal quotation 

marks omitted).  Each prong of Bennett “must be satisfied 

independently for agency action to be final[.]”  Soundboard 

Ass’n, v. FTC, 888 F.3d 1261, 1267 (D.C. Cir 2018).  

Additionally, “when assessing the nature of an agency action, 

. . . courts should resist the temptation to define the action by 

comparing it to superficially similar actions in the caselaw.  

Rather, courts should take as their NorthStar the unique 

constellation of statutes and regulations that govern the action 

at issue.”  Cal. Cmtys. Against Toxics, 934 F.3d at 631.  

 

Addressing prong one, Petitioner argues the agency’s 

“intention to consider subsequently amending in the Federal 

Register the decisions it already definitively made in the SILs 

Guidance does not render those decisions non-final[.]”  Reply 

Br. at 5 (citing Nat’l Envtl. Dev. Ass’n’s Clean Air Project v. 

EPA, 752 F.3d 999, 1006 (D.C. Cir. 2014)).  They point out 

the agency “took comments, made revisions, and produced a 

definitive interpretation of the statute,” arguing those actions 

marked the consummation of EPA’s decisionmaking.  Id. 

(citing Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 478-

79 (2001)).  

 

Respondent argues the SILs Guidance is not the 

consummation of the agency’s process, pointing to the 

document’s disclaimer that it is “neither a final determination 

nor a binding regulation.”  SILs Guidance at 19.  EPA argues 

the Guidance explicitly states that its issuance is only phase 

one of a two-step process the agency will be undertaking in 

response to the Court’s partial vacatur and remand of the 2010 

rule.  Id. at 2.  Finally, EPA points to its Fall 2018 regulatory 

agenda, which states that the Guidance was published as a 

first step and that “[b]ased on the information gathered from 

the implementation of [the SILs Guidance] by the permitting 
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authorities, EPA will complete a rulemaking action, as 

appropriate.”  J.A. 874. 

 

The parties also disagree whether the SILs Guidance has 

“direct and appreciable legal consequences” as required under 

prong two of Bennett.  See 520 U.S. at 178.  Petitioner argues 

the Guidance has “immediate consequences” as it allows 

sources to receive permits “even where it is demonstrated 

they will cause, or contribute to, a violation of the NAAQS or 

increments – so long as their impact is below a SIL.”  Pet’r’s 

Br. at 2, 4.  They also argue the SILs Guidance resolves the 

“purely legal” question of whether permitting authorities are 

authorized to exempt small air quality impacts under 42 

U.S.C. § 7475(a)(3) and expresses EPA’s definitive position 

on this question of statutory interpretation.  Id. at 3 (internal 

citations and quotations omitted)).  They assert the SILs 

Guidance has an “immediate and significant” effect on how 

permitting authorities interpret the PSD permitting 

requirements and will “burden Sierra Club members with 

additional pollution exposure.”  Id. (citing CSI Aviation 

Servs., Inc. v. U.S. Dep’t of Transp., 637 F.3d 408, 412 (D.C. 

Cir. 2011)).  Finally, Petitioners point to statements by one of 

their standing declarants asserting that permitting authorities 

have begun relying on the proposed and final SILs Guidance.  

Id. (citing Declaration of Mary Anne Hitt at ¶ 22).  

 

EPA counters that the SILs Guidance is not final agency 

action as it “does not create a new and binding legal regime.” 

EPA Br. at 29.  They argue the SILs Guidance does not 

represent a departure from a prior legal approach as “SILs 

have been used for decades, consistent with EPA regulations.”  

Id. at 23.  And that even if the SILs Guidance does break new 

ground, the finality of a legal interpretation does not turn 

solely on whether it is “new” but whether permitting 

authorities are “required to adopt or implement the 
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interpretation.”  Id. at 28.  Second, they argue “the Guidance 

is not binding in any particular permit application review, has 

no legal effect, and does not substitute for or reduce” 

individual permitting authorities’ discretion.  Id. at 24.  They 

argue the document merely provides technical and legal 

advice and that authorities retain “discretion to use other 

values that may be justified separately,” including values 

lower than those EPA recommends; or they may elect not to 

use SILs at all.  Id. at 30 (quoting SILs Guidance at 19-20).  

In response to the Petitioner’s specific examples in the Hitt 

Declaration, EPA responds that “Petitioner does not show that 

the Guidance is written or has been applied in a binding 

manner,” id. at 27, and the fact that some permitting 

authorities may have chosen to use the Guidance does not 

establish that it is legally binding overall, id. at 32.  Finally, 

they argue the SILs Guidance does not authorize a 

determination that any specific proposed source will not cause 

or contribute to a violation because the legal requirements of 

the CAA and other EPA regulations, including the 

“demonstration” requirement of 42 U.S.C. § 7475(a)(3), 

remain wholly unchanged.  Id. at 27.   

 

Whether an agency action has “direct and appreciable 

legal consequences” under the second prong of Bennett is a 

“‘pragmatic’” inquiry.  Hawkes, 136 S. Ct. at 1815 (quoting 

Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967)).  And as 

we recently emphasized, courts should “make prong-two 

determinations based on the concrete consequences an agency 

action has or does not have as a result of the specific statutes 

and regulations that govern it.”  Cal. Cmtys. Against Toxics, 

934 F.3d at 637.  When deciding whether guidance statements 

meet prong two, this Court has considered factors including: 

(1) “the actual legal effect (or lack thereof) of the agency 

action in question on regulated entities”; (2) “the agency’s 

characterization of the guidance”; and (3) “whether the 
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agency has applied the guidance as if it were binding on 

regulated parties.”  National Mining Ass’n v. McCarthy, 758 

F.3d 243, 253 (D.C. Cir. 2014). 

In Hawkes, the Court held, in part, that the agency 

determination at issue had direct and appreciable legal 

consequences (or actual legal effect) because if petitioners 

failed to heed the determination they did so at the risk of 

significant criminal and civil penalties under the statutory 

regime.  136 S. Ct. at 1815.  Hawkes relied on a long line of 

cases illustrating a pragmatic approach to finality by focusing 

on how agency pronouncements actually affect regulated 

entities.  Id. (citing Sackett v. EPA, 566 U.S. 120, 126 (2012) 

(holding that the agency action at issue satisfied Bennett 

prong two because it exposed petitioners to double penalties 

in a future enforcement proceeding and limited their ability to 

obtain a certain type of permit); Abbott Labs., 387 U.S. at 152 

(holding that the action at issue had a “sufficiently direct and 

immediate” impact on petitioners, such that judicial review 

was appropriate, because noncompliance risked “serious 

criminal and civil penalties”); Frozen Food Express v. United 

States, 351 U.S. 40, 44 (1956) (same)).  

We have continued to affirm this approach, most recently 

in Valero Energy Corporation v. EPA, 927 F.3d 532 (D.C. 

Cir. 2019) and California Communities, 934 F.3d at 637.  In 

Valero, we held, in part, that after analyzing the letter in 

question under the relevant statutory regime (1) the guidance 

imposed no obligations, prohibitions, or restrictions; (2) it put 

no party to the choice between costly compliance and the risk 

of a penalty of any sort; (3) EPA acknowledged at oral 

argument that the guidance had no independent legal 

authority; and (4) the relevant statute provided regulated 

parties a mechanism by which to challenge any EPA action 
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that was premised on the statutory interpretation that the 

guidance advanced.  927 F.3d at 536-39.  

 

In California Communities, we found, in part, that the 

memo at issue was not final where (1) neither EPA nor 

regulated sources could rely on it as independently 

authoritative in any proceeding; (2) state permitting 

authorities faced no penalty or liability of any sort in ignoring 

it; and (3) state permitting authorities and regulatory 

beneficiaries had clear avenues by which to challenge a 

permitting decision adopting the reasoning of the memo.  934 

F.3d at 638.  

 

Assessing the SILs Guidance under Hawkes and in 

accordance with Valero and California Communities, we find 

it is not final agency action.  Given the specific nature of the 

statutory regime, the SILs Guidance imposes no obligations, 

prohibitions or restrictions on regulated entities, does not 

subject them to new penalties or enforcement risks, preserves 

the discretion of permitting authorities, requires any 

permitting decision relying on the Guidance be supported 

with a robust record, and does not prevent challenges to 

individual permitting decisions.  The SILs Guidance is not 

sufficient to support a permitting decision – simply quoting 

the SILs Guidance is not enough to justify a permitting 

decision without more evidence in the record, including 

technical and legal documents.  See SILs Guidance at 19.  It is 

also not necessary for a permitting decision – permitting 

authorities are free to completely ignore it.  See id. at 19-20.  

As such, we find the SILs Guidance does not result in “direct 

and appreciable legal consequences” as required under prong 

two of Bennett.  See 520 U.S. at 178.  

Paramount in this decision is the amount of discretion 

permitting authorities retain after publication of the SILs 
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Guidance.  In Catawba County, this Court found an agency 

memo nonfinal where it did not “impose binding duties on 

states or the agency. . . . [but] merely clarifie[d] the states’ 

duties under the [CAA] and explain[ed] the process EPA 

suggests,” noting those views were open to revision.  571 

F.3d 20, 33-34 (D.C. Cir. 2009).  Similarly, the SILs 

Guidance imposes no obligations, prohibitions, or restrictions, 

and “compels action by neither the recipient nor the agency.”  

Holistic Candlers & Consumers Ass’n v. FDA, 664 F.3d 940, 

944 (D.C. Cir. 2012); see also Valero, 927 F.3d at 536.  

During this initial information-gathering phase, permitting 

authorities can choose to reference the values outlined in the 

SILs Guidance, to develop and justify their own SILs, or even 

to ignore the Guidance entirely.  See SILs Guidance at 19-21.  

The SILs Guidance explicitly preserves state discretion 

regarding what degree of modeling or analysis may be 

necessary for each petition and does not require states to 

review their programs or take any proactive action in 

response.  See SILs Guidance at 3.  The states have not been 

given “marching orders” and are not expected to “fall in line,” 

see Appalachian Power Co., 208 F.3d 1015, 1023 (D.C. Cir. 

2000) (finding guidance final where it required state 

permitting authorities to search for deficiencies in existing 

programs and to take action if any were found, id. at 1022), 

but retain discretion to utilize the SILs Guidance or maintain 

the status quo in their individual permitting programs. 

 

Petitioner also points to a line of cases which incorporate 

the analysis of Ciba-Geigy, 801 F.2d 430 (D.C. Cir. 1986), a 

ripeness case which this Court has described as 

“complementary” to Bennett.  Reckitt Benckiser, Inc. v. 

E.P.A., 613 F.3d 1131, 1137 (D.C. Cir. 2010).  These cases 

focus on whether the agency action at issue (usually a 

preenforcement letter threatening action if the regulated entity 

does not change a certain behavior) has a practical effect on 
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regulated parties, even if the action itself has no formal legal 

force.  See, e.g., CSI Aviation Servs., Inc., 637 F.3d at 412 

(concluding the agency action was final because it “imposed 

an immediate and significant practical burden” by forcing the 

company to choose between conforming to the agency’s 

demand or facing civil and criminal penalties); Nat’l Ass’n of 

Home Builders v. Norton, 415 F.3d 8, 15 (D.C. Cir. 2005) 

(“Finality resulting from the practical effect of an ostensibly 

non-binding agency proclamation is a concept we have 

recognized in the past.”); Clean Air Council v. Pruitt, 862 

F.3d 1, 4, 7 (D.C. Cir. 2017) (finding a stay of portions of a 

rule final agency action because it relieved regulated parties 

of any obligation to comply with monitoring requirements, 

eliminating the threat of civil penalties, citizens’ suits, fines, 

and imprisonment for noncompliance).  However, the SILs 

Guidance is nonfinal even if we look to this line of cases and 

considerations as it does not subject regulated entities to the 

same level of practical consequences present in Ciba-Geigy or 

CSI Aviation.  See also Valero, 927 F.3d at 537 (“We need 

not explore the potential tension between those lines of 

decisions because the EPA document is nonfinal even if we 

take into account its practical consequences.”).   

  

 As in Valero, EPA is not using the SILs Guidance to 

“flex[] its regulatory muscle” or to present regulated entities 

with the “painful choice between costly compliance and the 

risk of prosecution at an uncertain point in the future[.]”  CSI 

Aviation Servs., 637 F.3d at 412-13.  Nor does the SILs 

Guidance “impose obligations by chicanery – disclaiming 

legal force and effect but nonetheless ‘read[ing] like a 

ukase.’”  Valero, 927 F.3d at 537 (quoting Appalachian 

Power, 208 F.3d at 1023).  The SILs Guidance by itself does 

not expose any regulated entity to the possibility of an 

enforcement action or to enhanced fines or penalties.  See 

Sackett, 566 U.S. at 126; see also National Mining Ass’n, 758 
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F.3d at 252 (holding that a guidance statement was not final 

action, in part, because “[a]s a matter of law, state permitting 

authorities . . . may ignore EPA’s . . . Guidance without facing 

any legal consequences[]”).  The document merely provides 

guidance that permitting authorities may use on a “case-by-

case” basis.  SILs Guidance at 19.  As such, we find it does 

not beget the same practical consequences as the targeted pre-

enforcement letters in CSI Aviation and Ciba-Geigy and is not 

final agency action under prong two of Bennett.  

 Since a finding that the second prong of Bennett is 

lacking is enough to render an agency action non-final, we 

need not reach Petitioner’s arguments under the first prong.  

See Soundboard, 888 F.3d at 1267; see also Sw. Airlines Co. 

v. U.S. Dep’t of Transp., 832 F.3d 270, 275 (D.C. Cir. 2016).  

The petition is hereby dismissed.
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WILKINS, Circuit Judge, concurring:  In order to prevent 

a patchwork of regional interpretations of nationally 

applicable agency actions, section 307(b)(1) of the CAA 

Amendments of 1977 vested exclusive jurisdiction in the 

Court of Appeals for the District of Columbia Circuit to 

review all final EPA actions of nationwide consequence, 

whether such action is pursuant to specifically enumerated 

provisions of the CAA, or pursuant to “any other nationally 

applicable regulations promulgated, or final action taken, by 

the Administrator under [the Act].”  Harrison v. PPG Indus., 

Inc., 446 U.S. 578, 590 (1980) (quoting 42 U.S.C. 

§ 7607(b)(1) and citing H.R. 6161, 95th Cong., 1st Sess. 

(1977)) (alteration in original).  As we stated long ago, “[o]ur 

jurisdiction extends to ‘any . . . nationally applicable . . . final 

action taken by’ the EPA ‘Administrator.’”  Appalachian 

Power Co., 208 F.3d 1015, 1020 n.10 (D.C. Cir. 2000) 

(quoting 42 U.S.C. § 7607(b)(1)) (emphasis added) 

(alterations in original); see also Cal. Cmtys. Against Toxics v. 

EPA, 934 F.3d 627, 634 (D.C. Cir. 2019) (stating section 

307(b)(1) “confers jurisdiction . . . in this court for, inter alia, 

final action of the Administrator that is ‘nationally 

applicable.’” (quoting 42 U.S.C. § 7607(b)(1))); Alon Ref. 

Krotz Springs, Inc. v. EPA, 936 F.3d 628, 642 (D.C. Cir. 

2019).  In contrast, the CAA Amendments confined the 

jurisdiction of the regional courts of appeals to review of local 

or regional actions, whether such action is pursuant to 

specifically enumerated provisions of the CAA, or pursuant to 

“any other final action of the Administrator under [the CAA] 

which is locally or regionally applicable.”  42 U.S.C. 

§ 7607(b)(1)); see also H.R. Rep. No. 95–294, at 323-24 

(1977).  

There is no question here that the SILs Guidance is 

“nationally applicable,” id. § 7607(b)(1), as the Guidance was 
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distributed for use nationwide, and it states “EPA believes 

that the application of these SILs in the manner described 

below would be sufficient in most situations for a permitting 

authority to conclude that a proposed source will not cause or 

contribute to a violation of . . . PSD increments,” SILs 

Guidance at 3 (emphasis added).  Furthermore, even though 

its use is optional, the SILs Guidance was expressly 

developed “to promote national consistency.”  Id. at 13; see 

also id. at 15 (“Having a national SIL value promotes 

consistency in implementation and prevents possible 

confusion or arbitrary choices that may arise with highly 

localized SIL values . . . .”).   

 

The Sierra Club contends that the SILs Guidance 

violates the CAA because it “allow[s] construction of a 

proposed source if the source shows its individual air 

pollution impact is less than a SIL, without looking at whether 

a NAAQS or increment violation will actually occur or 

worsen.”  Pet’r’s Opening Br. at 20.  We cannot reach that 

argument today, because the SILs Guidance presents a 

curious form of agency action – nationally applicable 

guidance that is not final agency action at the time of 

publication but that may be relied upon later to justify a 

permitting decision, which is final agency action.  But when 

that future permitting decision is made, the question naturally 

will arise – which court has jurisdiction to review it?  The 

answer of course depends upon the precise circumstances of 

the permit and the challenge, but I write separately to point 

out that if such review involves resolving a substantive 

challenge to the validity of the SILs Guidance similar to the 

one Sierra Club presses here, then review must occur in this 

Court.   

 

The EPA is certainly free to make nationally 

applicable policy, such as the SILs Guidance, via adjudication 
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of individual permits rather than in one fell swoop via a 

rulemaking proceeding.  While agencies usually promulgate 

policies through binding guidance or regulations, it is long 

settled that an agency may also choose to enact interpretations 

of law or make administrative policy through adjudication.  

See SEC v. Chenery Corp. (Chenery II), 332 U.S. 194, 201-03 

(1947); see also Hoopa Valley Tribe v. FERC, 629 F.3d 209, 

212 (D.C. Cir. 2010) (upholding agency policy adopted in an 

adjudication); NetworkIP, LLC v. FCC, 548 F.3d 116, 123 

(D.C. Cir. 2008) (stating an agency may make “policy choices 

through adjudication” and give the decision retroactive 

effect).  “Most norms that emerge from a rulemaking are 

equally capable of emerging (legitimately) from an 

adjudication, and accordingly agencies have very broad 

discretion whether to proceed by way of adjudication or 

rulemaking.”  Qwest Servs. Corp. v. FCC, 509 F.3d 531, 536 

(D.C. Cir. 2007) (internal quotation marks and citations 

omitted). 

 

 Although administrative law in the adjudicative context 

softens the formalism of strict stare decisis, an agency’s 

adjudicative body engaged in policymaking must still adhere 

to its precedent in deciding cases.  See Hatch v. FERC, 654 

F.2d 825, 834-35 (D.C. Cir. 1981).  Presumptively bound by 

precedent, an agency may, within the realm of its statutory 

authority, change the established law and apply newly created 

rules “in the course of an adjudication, so long as the agency 

acts pursuant to delegated authority, adopts a permissible 

construction of the statute, and adopts a rule that is not 

arbitrary and capricious.”  Consolidated Edison Co. of New 

York, Inc. v. FERC, 315 F.3d 316, 323 (2003); see Hatch, 654 

F.2d at 835-37; see also NAACP v. FCC, 682 F.2d 993, 998 

(D.C. Cir. 1982).  While eschewing a doctrine of binding 

precedent, administrative law retains a balanced requirement 

of consistency dictating that, in general, like circumstances 
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should be treated alike.  See NLRB v. Wyman-Gordon Co., 

394 U.S. 759, 770-71 (Black, J., concurring) (“If the agency 

decision reached under the adjudicatory power becomes a 

precedent, it guides future conduct in much the same way as 

though it were a new rule promulgated under the rule-making 

power.”).  Thus, an agency may not “depart from a prior 

policy sub silentio or simply disregard rules that are still on 

the books,” but it may change policy if such change is 

permitted by statute and the agency articulates “good reasons” 

for doing so.  FCC. v. Fox Television Stations, Inc., 556 U.S. 

502, 515 (2009). 

 

The Environmental Appeals Board (“EAB”) is the 

agency body that could establish EPA policy with respect to 

the SILs Guidance.  Established by regulation in 1992, the 

EAB creates a body of precedent upon which it, hearing 

officers, EPA, and the regulated community rely.  See 78 Fed. 

Reg. 5281, 5284 (Jan. 25, 2013) (“Practitioners before the 

[EAB] in permit appeals currently are guided by Board 

precedent, standing orders of the Board, and the Board’s 

Practice Manual.”); see also Stanley Abramson, et. al., 1 L. OF 

ENVTL. PROT. § 9:106 (2019).  Pursuant to that mission, the 

EAB is tasked with, inter alia, discretionary review of 

individual PSD permitting decisions.  See 40 C.F.R. 

§ 124.19(a).  In the over 40 states that implement the PSD 

program in accordance with their approved SIPs, applicable 

EPA regulations require notice, a comment period, and a 

public hearing on applications for new sources of air 

pollution.  Id. §§ 124.10-.12.  Upon final approval of an 

application by a state permitting authority, participants in the 

comment process may petition the EPA Administrator for 

administrative review through the EAB.  Id. § 124.19(a).  

EAB decisions are final agency actions published in the 

Federal Register, id. § 124.19(l); therefore review of EAB 

decisions on “locally or regionally applicable” permit appeals 
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are heard by the appropriate regional court of appeals, 42 

U.S.C. § 7607(b)(1), while review of “nationally applicable” 

permit appeals must be heard in this Court, id.  Because the 

regulations allow a petitioner to challenge “any condition of 

any [specified] permit decision,” 40 CFR § 124.19(a), which 

the EAB has construed “to include . . . the permit decision in 

its entirety, whether based on alleged substantive or 

procedural defects,” 78 Fed. Reg. at 5284, the EAB could 

potentially rule upon a substantive challenge to the SILs 

Guidance similar to the one asserted here by the Sierra Club. 

 

 Should an EAB decision pass on such a substantive 

challenge to the SILs Guidance, review must be held in this 

Court, since the SILs Guidance is by its nature nationally 

applicable, EAB decisions are precedent for future parties and 

regulated entities, and the EAB decision would be, at a 

minimum, persuasive authority for every future permit 

issuance in the nation.  See Appalachian Power, 208 F.3d at 

1021 n.10 (“Our jurisdiction extends to ‘any . . . nationally 

applicable . . . final action taken by’ the EPA.” (quoting 42 

U.S.C. § 7607(b)(1)) (alterations in original).  As the Supreme 

Court made clear in Harrison, Congress intended for 

nationally applicable final agency action under the CAA to be 

heard here, 446 U.S. at 590, and it would not make sense to 

have various state courts or regional courts of appeals issue 

potentially inconsistent rulings on substantive challenges to 

the national SILs Guidance or review of permitting decisions 

based upon the Guidance. 

 

And adjudication by the EAB is not the only forum in 

which EPA might take nationally applicable final action with 

respect to the SILs Guidance.  For instance, EPA’s 

Administrator “may determine that [an] otherwise locally or 

regionally applicable action has nationwide scope or effect 

and publish his finding,” requiring review in this Court.  
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Sierra Club v. EPA, 926 F.3d 844, 849 (D.C. Cir. 2019) 

(citing 42 U.S.C. § 7607(b)(1)).  Additionally, although the 

majority of PSD permitting decisions are made by the 

relevant state authorities, in localities without PSD programs 

in their state implementation plans, EPA itself manages the 

PSD program and issues preconstruction permits.  See 

generally 40 C.F.R. § 52.21; Puerto Rican Cement Co. v. 

EPA, 889 F.2d 292, 294 (1st Cir. 1989) (reviewing a PSD 

preconstruction permit issued by EPA directly).  Whatever the 

administrative context, the pathway appears the same – 

should EPA, in the course of issuing an individual permitting 

decision, an appeal to the EAB, or through another method, 

take final agency action approving of, passing on, or 

otherwise ruling on the substance of the SILs Guidance in a 

nationally applicable manner, review should be had in this 

Court under section 307(b)(1), just as Congress commanded.
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RANDOLPH, Senior Circuit Judge, concurring:  I concur in the 

majority opinion.  As to Judge Wilkins’ separate concurring 

opinion, I see no reason to decide what we would decide if 

only the case before us were a different case. 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 35(c), Sierra Club submits this certificate as to 

parties, rulings, and related cases. 

(A) Parties and Amici 

(i) Parties, Intervenors, and Amici Who Appeared in the District Court 

This case is a petition for review of final agency action, not an appeal from 

the ruling of a district court. 

(ii) Parties to This Case 

Petitioner:  

The petitioner in the above-captioned case is Sierra Club. 

Respondents: 

The respondents in the above-captioned case are the U.S. Environmental 

Protection Agency and Andrew Wheeler, in his official capacity as Administrator 

(collectively, “EPA”). 

Intervenors: 

Air Permitting Forum, American Chemistry Council, American Coke and 

Coal Chemicals Institute, American Forest & Paper Association, American Fuel & 

Petrochemical Manufacturers, American Iron and Steel Institute, American Wood 

Council, and the Chamber of Commerce of the United States of America have 

been granted leave to intervene in support of Respondents. 
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(iii) Amici in This Case 

 The American Petroleum Institute is participating as Amicus Curiae in 

support of Respondents.  

(iv) Circuit Rule 26.1 Disclosures 

See disclosure statement filed herewith. 

(B) Rulings Under Review 

Petitioner seeks review of the final action taken by EPA in the memorandum 

from Peter Tsirigotis, dated April 17, 2018, titled “Guidance on Significant Impact 

Levels for Ozone and Fine Particles in the Prevention of Significant Deterioration 

Permitting Program.”  

(C) Related Cases 

None at present.  

/s/ Seth L. Johnson 
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RULE 26.1 DISCLOSURE STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rules 

26.1 and 35(c), Sierra Club makes the following disclosure:  

Sierra Club 

Non-Governmental Corporate Party to this Action: Sierra Club. 

Parent Corporations: None. 

Publicly Held Company that Owns 10% or More of Party’s Stock: None. 

Party’s General Nature and Purpose: Sierra Club, a corporation organized and 

existing under the laws of the State of California, is a national nonprofit 

organization dedicated to the protection and enjoyment of the environment. 

/s/ Seth L. Johnson 
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(excerpted document begins on p.44) 
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LOUISIANA DEPARTMENT OF ENVIRONMENTAL QUALITY 
OFFICE OF ENVIRONMENTAL SERVICES 

PUBLIC COMMENTS RESPONSE SUMMARY 

PART 70 OPERATING PERMIT NOS. 3141-VO, 3142-VO, 3143-VO, 3144-VO, 3145-VO, 
3146-VO, 3147-VO, 3148-VO, 3149-VO, 3150-VO, 3151-VO, 3152-VO, 3153-VO, AND 3154-VO 

PREVENTION OF SIGNIFICANT DETERIORATION (PSD) PERMIT PSD-LA-812 

FG LA COMPLEX 
FG LALLC 

WELCOME, ST. JAMES PARISH, LOUISIANA 
Agency Interest (Al) No. 198351 

This document responds to pertinent statements (questions and/or comments) received via mail, 
e-mai l, and at the public hearing on the permit actions referenced above. Comments reflected 
herein are summarized from the written submittals and public hearing transcri pt. 

A notice requesting public comment and announcing a public hearing on the proposed permits 
was published on LDEQ's "Publ ic Notices" webpage1 on May 28, 2019. On May 24, 2019, 
copies of the public notice were mailed or e-mailed to the individuals who have requested to be 
placed on the mailing list maintained by the OES. The proposed pem1its were submitted to the 
U.S. Environmental Protection Agency (EPA) on May 23, 2019. 

Prior to the public hearing, a request for an extension of the public comment period was received 
and granted. Notice of the extension of the comment period to August 12, 20 19. was published 
on LDEQ's '·Public Notices·, webpage on June 10. 2019, and those on the mai ling list 
maintained by the OES were notified on June 7. 2019. 

A public hearing was held on Tuesday. July 9, 2019, at the St. James Parish West Bank 
Reception Hall, located at 2455 Highway 18, Vacherie, Louisiana. 

During the comment period. the proposed permits, Statement of Basis (SOB), permit 
applications, additional information, and En ironmental Assessment Statements (EAS) were 
available for review at LDEQ's Public Records Center. 602 North 5th Street, Baton Rouge, 
Louisiana: and at the Vacherie Branch of the t. James Parish l ibrary, 2593 Highway 20, 
Vacherie, Louisiana. These documents were also accessible through LDEQ"s Electronic 
Document Management System (EDMS).2 

1 https://deq.louisiana.gov/public-notices 
2 LDEQ's EDMS is the electron ic repository of official records that have been created or received by LDEQ. 

Members of the public can search and retrieve documents stored in EDMS via the internet at 
http://cdms.deq.Jouisiana.gov. 
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Comment No. I 3 

Public Comment Re pon e ummary 
FG LA LLC 

FG LA Complex 
Al o. 198351 

Formosa failed to demonstrate that its proposed complex will not cau e or contribute to air 
pollution, in violation of PSD requirements. 

The Clean Air Act unambiguously prohibits Formosa's use of I Ls. 

LDEQ Response to Comment No. I 

Contrary to the assertion of the commenter, the Clean Air Act does not ··unambiguous! 
prohibit"' use of significant impact levels ( I Ls). EPA affim1s that·· I Ls have been used in the 
P D permitting process for many years to help permit applicants and permitting authorities 
dctem1ine whether proposed construction may be authorized in a Clean Air Act (CAA) permit.''" 

The legal basis justifying the use of SlLs in the source impact analysis required by Prevention of 
ignificant Deterioration (PSD) regulations5 is set forth in EPA· s '·Legal Memorandum: 

Application of Significant Impact Levels in the Air Quality Demonstration for Prevention of 
ignificant Deterioration Permitting under the Clean Air Act."6 This document addresses the 

Alabama Power and Sierra Club decisions cited by the commenter, as well as a number of other 
cases relevant to this matter, and concludes: 

I A I permitting authority is not required to conclude that any level or ambient 
impact from a source located in an attainment area automatically ·'causes or 
contributes·· to a violation; and 

Where SIL values developed by EPA are used to show that a ource docs not 
cause or contribute to a violation, [the] pennit-specific record can incorporate the 
information and technical analysis provided by the EPA to show that a source 
with a projected impact below the relevant S1L value will not cause or contribute 
to a violation of the NAAQ or PSD increment. 7 

In making the determination that FG LA will not cause or contribute to a violation of the national 
ambient air quality standards (NAAQS) and ambient ai r increments for PM2s. LDEQ also relied 
on two additional documents. 

• Technical Basis for the EPA 's Development of the Significant Impact Thresholds for PM2.s 
and Ozone (EPA-454/R-18-00 I, Apri l 2018). 

1 Comment nos. I - 87 (dated August 12, 20 19) were submitted by Ms. Corinne Van Dalen and Mr. Michael 
13ro~, n of Earthjustice on behalf of RISE St. James, Louisiana Bucket Brigade, Sierra Club, Center for Biological 
Diversity, I lealthy Gulf. Earthworks, No Waste Louisiana, and 350 cw Orleans (EDM Doc ID I I 817927). 
These comments also include those submitted by Todd Cloud, Dr. Ranajit Sahu, Joshua mith of icrra Club, 
and Kendall Dix of Healthy Gulf. 

1 ht tps: //www.epa.gov/n sr/s i gn i fi cant -i 111 pact -levc ls-ozone -and-Ji ne-part ic lcs 
~ LAC 33:111.509.K 
'' This document is available at https://www.cpa.gov/nsr/signi ficant-impact- levels-ozone-and-finc-part icles. 

LDEQ hereby incorporates this document into the permit record as justification for the use ofSILs in its PSD 
program. 

7 "Legal Memorandum: Application of Significant Impact Levels in the Air Quality Demonstration for Prevention 
or ignificant Deterioration Permitting under the Clean Air Act'' (p. 14) 
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Public Comments Response Summary 
FG LA LLC 

f'G LA Complex 
Al No. 198351 

• Guidance on Significant Impact Levels for Ozone and Fine Particles in the Prevention or 
Significant Deterioration Permitting Program (April 17, 20 18).8 

The aforementioned guidance document provides a straightforward explanation for EPA
approved uses of SIL values. 

Where a cumulative impact analysis predicts a NAAQS violation, the permit.ting 
authority may further evaluate whether the proposed source will cause or 
contribute to the violation by comparing the proposed source·s modeled 
contribution to that violation to the corresponding SlL value. If the modeled 
impact is below the recommended SIL value at the violating receptor during the 
violation, the EPA believes this will be sufficient in most cases for a permitting 
authori ty to conclude that the source does not cause or contribute to (is not 
culpable for) the predicted violation. This demonstration would, thus, allow the 
permit to be issued if all other PSD requirements are satisfied. 

* * * 
[Tlhe P D increment ILs recommended above may be used to determine if the 
proposed source ,, i II cause or contribute to that exceedance. If the cumulatiYe 
impact analysis shows an annual average PM2.s PSD increment exceedance or a 
24-hour P D increment exceedance at a location, then the comparison of the 
proposed source· s impact at that location during the exceedance to the 
corresponding IL value may be used to determine whether the proposed source 
wi ll cause or contribute to the cxceedance(s) at that receptor. lf the modeled 
impact is below the SIL for the relevant pollutant, then the permitting authority 
may conclude that the source does not cause or contribute to a violation of the 
P D increment for that pollutant.9 

Moreover, consistent with 40 CFR 5 l . I 65(b)(2), a major source shall not be considered to cause 
or contribute to a violation of a AAQS unless such source would, at a minimum, exceed a 
significance level (i.e., IL) at a locality that does not or would not meet the applicable standard. 

LDEQ u es the SIL values recommended by EPA in implementing its PSD program, LAC 
33:IIJ.509. For PM2s, these values are 0.2 µg/m3 for the annual standard and 1.2 µg/m 3 for the 
24-hour standard. 10 

With respect to the FG LA Complex, LDEQ recognizes that maximum modeled concentrations 
of 0 2 and PM2.s exceed their respective I-hour and 24-hour NAAQS (and the 24-hour PM2.s 
ambient air increment). As detailed in Section VI of the Basis for Decision, dispersion modeling 
predicted: 

8 Both are avai lable at hnps://www.epa.gov/nsr/significant-impact-levels-ozone-and-fine-particles. LDEQ hereby 
incorporates these documents into the permit record as justification for the use of EPA 's recommended PM1 ~ and 
ozone SILs in its PSD program. 

'> "Guidance on ignificant Impact Levels for Ozone and Fine Particles in the Prevention of Sign ificant 
Deterioration Pem,itting Program" (p. 18). Notably. the use of SIL values as described herein is not exhausti ve. 
The guidance document discusse other approved uses. as\\ ell as circumstances where the use of SIL values is 
not appropriate. 

to Id. (pp. 15 & 17) 
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• 

• 

• 

Public Comments Response Summary 
FG LA LLC 

FG LA Complex 
Al No. 198351 

FG LA's maximum contribution to any modeled exceedance of the 24-hour PM2.s NAARS 
wi ll be 0.89 µg/m3 (including secondary format ion), which is below the SIL of 1.2 ~tg/m3. 1 

FG LA's maximum contribution to any modeled exceedance of the 24-hour PM2.s ambient 
air increment will be 0.67 µg/m3 (including secondary formation), which is below the SIL 
of' 1.2 µg/m3.12 

FG LA's maximum contribution to any modeled exceedance of the I-hour N02 NAAQS 
will be 6.35 µg/m3, which is below the SIL of 7.5 µg/m3

.
13 

Therefore, FG LA will not '·cause or contribute" to a violation of the 24-hour PM2.s NAAQS, the 
I-hour 0 2 NAAQS, or the 24-hour PM2.s ambient air increment. 

It is also imperative to understand that modeling exceedances of a NAAQS does not necessari ly 
mean there will be actual exceedances of a NAAQS. To derive maximum ground level 
concentrations for the 24-hour and I-hour standards, FG LA modeled the maximum permitted 
hourly rate of all sources within the modeling domain. 14 Thus, the results effectively assume 
worst-case emissions from multiple industrial fac ilities will coincide with worst-case 
meteorological conditions, a circumstance that is improbable at best and, given the number of 
sources modeled, likely never to occur. 

In any event, because the modeled exceedances are not located on residential property, property 
that is generally accessible to the public, or any other location where long-term exposure to 
emissions could be reasonably anticipated, the health of those living in the vicinity of the FG LA 
Complex wi ll not be adversely impacted. Again, see Section VI of the Basis for Decision for 
graphic depictions of the modeled exceedances. 

Comment No. 2 

Formosa fai led to fo llow mandatory model ing requirements, this invalidating its air quality 
analysis. 

EPA made certain to emphasize that the air quality model that Formosa used, the 
CALPUFF modeling system, was no longer EPA's preferred model when it amended 
Appendix Win 2017. 

LDEQ Response to Comment No. 2 

40 CFR 51, Appendix W (Guideline on Air Quality Models) describes a screening approach ··to 
determine if a significant ambient impact will occur with particular focus on Class I areas and/or 
the applicable receptors that may be threatened·' at distances beyond 50 ki lometers (km) (i.e., 
long-range transport assessment).15 

11 EDMS Doc ID 11457473 (p. 150 of 158) 
12 Id. (p. 155 of 158) 
11 EDMS Doc ID 11 379327 (p. 28 of41 ) 
14 Certain sources that operate intermittently, such as emergency engines, may be excluded from compliance 

demonstrations for the I-hour N02 standard. See "Additional Clarification Regarding Application of Appendix 
W Modeling Guidance for the I-hour N02 National Ambient Air Quality Standard" 
(https://www3 .epa.gov/ttn/scram/guidance/clari fication/ Additional_ Clarifications _Append ix W _ Hourly-N0 2-
NAAQS _FINAL_ 03-0 I -20 I I .pdf). 

15 Appendix W, 4.2(c) 
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BEFORE THE ADMINISTRATOR 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

IN THE MATTER OF 
CF&I Steel, L.P. 
dba EVRAZ Rocky Mountain Steel 

Pennit Number: 960PPB097 

Issued by the Colorado Department of 
Public Health and Environment, Air 
Pollution Control Division 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER RESPONDING TO 
PETITIONER'S REQUEST THAT 
THE ADMINISTRATOR OBJECT 
TO ISSUANCE OF A 
STATE OPERATING PERMIT 

Petition Number: VIII-2011-01 

ORDER PARTIALLY GRANTING AND PARTIALLY DENYING 
THE PETITION FOR OBJECTION TO PERMIT 

The United States Environmental Protection Agency (EPA) received a Petition, dated 
March 24, 2011 , from WildEarth Guardians (WEG or Petitioner) requesting that the EPA object, 
pursuant to section 505(b)(2) of the Clean Air Act (CAA or the Act), 42 U.S.C. § 7661d, to the 
issuance of a combined title V operating permit and Prevention of Significant Deterioration 
(PSD) pennit to CF&I Steel, L.P. , dba EVRAZ Rocky Mountain Steel (ERMS or EVRAZ), to 
operate certain steelmaking processes (Steel Mill), located at 2100 South Freeway, Pueblo, 
Colorado. ERMS is a steel manufacturing plant. 

The Colorado Department of Public Health and Environment, Air Pollution Control 
Division (CDPHE), issued the combined PSD and renewed ERMS Operating Permit 960PPB097 
(Pennit or Combined Pennit), on December 28, 2010, pursuant to title V of the Act, the federal 
implementing regulations at 40 C.F.R. Part 70, and the Colorado State Implementing Regulations 
at No. 3 Part C. 

The Petition alleges that the Permit does not ensure compliance with applicable 
requirements under the Clean Air Act in that it fails to: (I) ensure compliance with the Electric 
Arc Furnace regulatory requirements under 40 C.F.R. § 63.10680 et seq.; (II) ensure ERMS will 
not cause or contribute to a violation of the National Ambient Air Quality Standards (NAAQS); 
(III) include stipulated penalty requirements from an underlying Consent Decree; and (IV) 
adequately address environmental justice. 

1 
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Based on a review of the Petition and other relevant materials, including the Permit and 
permit record, the underlying Consent Decree, and relevant statutory and regulatory authorities, I 
grant in part and deny in part the issues raised by the Petitioner. 

STATUTORY AND REGULATORY FRAMEWORK 

Section 502(d)(l) of the Act, 42 U.S.C. § 7661a(d)(l), calls upon each state to develop 
and submit to the EPA an operating permits program intended to meet the requirements of title V 
of the CAA. The EPA granted interim approval to the title V operating permits program 
submitted by CDPHE effective February 23, 1995. 60 Fed. Reg. 4563 (January 24, 1995); 40 
C.F.R. Part 70, Appendix A. See also 61 Fed. Reg. 56368 (October 31, 1996) (revising interim 
approval). Effective October 16, 2000, the EPA granted full approval to CDPHE's title V 
operating permits program. 65 Fed. Reg. 49919 (August 16, 2000). 

All major stationary sources of air pollution and certain other sources are required to 
apply for title V operating permits that include emission limitations and such other conditions as 
are necessary to assure compliance with applicable requirements of the CAA, including the 
requirements of the applicable State Implementation Plan (SIP). See CAA§§ 502(a) and 504(a), 
42 U.S.C. §§ 766la(a) and 7661c(a). The title V operating permits program does not generally 
impose new substantive air quality control requirements (referred to as "applicable 
requirements"), but does require permits to contain monitoring, recordkeeping, reporting, and 
other conditions to assure compliance by sources with applicable requirements. See 57 Fed. Reg. 
32250, 3225051 (July 21, 1992) (the EPA final action promulgating the Part 70 rule). One 
purpose of the title V program is to "enable the source, States, the EPA, and the public to better 
understand the applicable requirements to which the source is subject, and whether the source is 
meeting those requirements." Id. Thus, the title V operating permits program is a vehicle for 
ensuring that air quality control requirements are appropriately applied to facility emission units 
and for assuring compliance with these requirements. 

Applicable requirements for a new major stationary source or for a major modification of 
a major source include the requirement to obtain a preconstruction permit that complies with 
applicable New Source Review (NSR) requirements. Part C of the CAA establishes the PSD 
program, the preconstruction review program that applies to areas of the country that are 
designated as attainment or unclassifiable for the NAAQS. CAA§§ 160-169, 42 U.S.C. §§ 
7470-7479. PSD requirements are triggered when a new major stationary source is constructed, 
including new construction on a greenfield site. NSR encompasses both the PSD program as 
well as the nonattainrnent NSR program (applicable to areas that are designated as nonattainment 
with the NAAQS). In attainment areas, a major stationary source may not begin construction or 
undertake certain modifications without first ·Obtaining a permit which conforms to PSD 
requirements. CAA§ 165(a)(l), 42 U.S.C. § 7475(a)(l). The PSD analysis must address several 
requirements before the permitting authority may issue a permit, including: (1) an evaluation of 
the impact of the proposed new major stationary source or major modification on ambient air 
quality in the area, and (2) an analysis ensuring that the proposed facility is subject to Best 
Available Control Technology (BACT) for each pollutant subject to regulation under the PSD 
program. CAA§§ 165(a)(3), (4), 42 U.S.C. §§ 7475(a)(3), (4). 
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The EPA implements the Act's PSD requirements in two largely identical sets of 
regulations: one set, found at 40 C.F.R. § 52.21, contains the EPA's federal PSD program, which 
applies in areas without a SIP-approved PSD program; the other set of regulations, found at 40 
C.F .R. § 51.166, contains requirements that state PSD programs must meet to be approved as 
part of a SIP. 

On September 2, 1986, the EPA approved a revision to the Colorado SIP, which provides 
for initial State issuance and enforcement of permits to prevent the significant deterioration of air 
quality. 51 Fed. Reg. 31125. The EPA also has approved subsequent revisions to Colorado's 
PSD regulations. 40 C.F.R. § 52.320(c). Consistent with the Act and the EPA's regulations, to 
obtain a PSD permit in Colorado pursuant to Colorado's SIP, the applicant must, among other 
things, show that the source or modification will not cause or contribute to a violation of any 
NAAQS and satisfies the BACT requirement for any pollutant subject to regulation. Thus, the 
applicable requirements of the Act for a new major source or a major modification in Colorado 
include the requirement to comply with PSD requirements under the Colorado SIP. 

Where a petitioner requests that the Administrator object to the issuance of a title V 
permit is based in whole, or in part, on a permitting authority's alleged failure to comply with the 
requirements of its approved PSD program ( as with other allegations of inconsistency with the 
Act), the burden is on the petitioner to demonstrate that the permitting decision was not in 
compliance with the requirements of the Act, including the requirements of the SIP. Such 
requirements, as EPA has explained in describing its authority to oversee the implementation of 
the PSD program in states with approved programs, include the requirements that the permitting 
authority: ( 1) follow the required procedures in the SIP; (2) make PSD determinations on 
reasonable grounds properly supported on the record; and (3) describe the determinations in 
enforceable terms. See, e.g., 68 Fed. Reg. 9,892, 9,894-9,895 (March 3, 2003); 63 Fed. Reg. 
13,795, 13,796-13,797 (March 23, 1998). See also In the Matter of Wisconsin Power and Light, 
Columbia Generating Station, Petition Number V-2008-1 (Order on Petition) (October 8, 2009), 
at 8. 

The EPA has approved the PSD program into Colorado's SIP, and as the permitting 
authority for Colorado, CDPHE has substantial discretion in issuing PSD pennits. Given this, in 
reviewing a PSD permitting decision, EPA will not substitute its own judgment for that of the 
permitting authority. Rather, consistent with the decision in Alaska Dep't of Envt'l Conservation 
v. EPA, 540 U.S. 461 (2004), in reviewing a petition to object to a title V permit raising concerns 
regarding a state or local permitting authority's PSD permitting decision, EPA generally will 
look to see whether the petitioner has shown that the permitting authority did not comply with its 
SIP-approved regulations governing PSD permitting or whether the exercise of discretion under 
such regulations was unreasonable or arbitrary. See, e.g., In re East Kentucky Power 
Cooperative, Inc. (Hugh L. Spurlock Generating Station), Petition No. IV-2006-4 (Order on 
Petition) (August 30, 2007); In re Pacific Coast Building Products, Inc. (Order on Petition) 
(December 10, 1999); In re Roosevelt Regional Landfill Regional Disposal Company (Order on 
Petition) (May 4, 2000). 

Under§ 505(a) of the CAA, 42 U.S.C. § 766ld(a), and the implementing regulations at 
40 C.F.R. § 70.8(a), States are required to submit each proposed title V operating permit to the 
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EPA for review. Upon receipt of a proposed permit, the EPA has 45 days to object to final 
issuance of the permit if it is determined to not be in compliance with applicable requirements or 
the requirements under Part 70. See 40 C.F.R. § 70.&(c). If the EPA does not object to a permit 
on its own initiative,§ 505(b)(2) of the Act, 42 U.S.C. § 7661d(b)(2), provides that any person 
may petition the Administrator, within 60 days of expiration of the EPA's 45-day review period, 
to object to the permit. See also 40 C.F.R. § 70.8(d). The petition must "be based only on 
objections to the permit that were raised with reasonable specificity during the public comment 
period provided by the permitting agency (unless the petitioner demonstrates in the petition to 
the Administrator that it was impracticable to raise such objections within such period or unless 
the grounds for such objection arose after such period)." CAA§ 505(b)(2), 42 U.S.C. § 
7661d(b)(2); see also 40 C.F.R. § 70.8(d). In response to such a petition, the CAA requires the 
Administrator to issue an objection if a petitioner demonstrates that a permit is not in compliance 
with the requirements of the CAA. 42 U.S.C. § 7661d(b)(2); see also 40 C.F.R. § 70.8(c)(l); 
New York Public Interest Research Group (NYPIRG) v. Whitman, 321 F.3d 316,333 n.11 (2d 
Cir. 2003). Under§ 505(b)(2) of the Act, the burden is on the petitioner to make the required 
demonstration to the EPA. MacClarence v. EPA, 596 F.3d 1123, 1130-33 (9th Cir. 2010); Sierra 
Club v. Johnson, 541 F.3d. 1257, 1266-67 (11th Cir. 2008); Citizens Against Ruining the 
Environment v. EPA, 535 F.3d 670, 677-78 (7th Cir. 2008); Sierra Club v. EPA, 557 F.3d 401, 
406 (6th Cir. 2009) (discussing the burden of proof in title V petitions). See alsoNYPIRG, 321 
F.3d at 333 n.11. If, in responding to a petition, the EPA objects to a permit that has already 
been issued, the EPA or the permitting authority will modify, terminate, or revoke and reissue 
the permit consistent with the procedures set forth in 40 C.F.R. §§ 70.7(g)(4) and (5)(i)- (ii), and 
40 C.F.R. § 70.8(d). 

BACKGROUND 

I. The Facility 

This Permit was issued for the sources related to the portion of the plant dedicated to the 
production of steel owned and operated by CF&I Steel, LP dba EVRAZ Rocky Mountain Steel 
Mills, and is located at 2100 South Freeway, Pueblo, Colorado. The area in which the facility 
operates is classified as attainment for all criteria pollutants, which means the area is in 
compliance with the NAAQS. There are no affected States, as defined by 40 C.F.R. § 70.2, 
within 50 miles of the plant. The Great Sand Dunes National Park and Preserve is a mandatory 
Federal Class I area within 100 kilometers of the facility. 40 C.F.R. § 81.406. 

The entire facility at this site is a steel manufacturing plant, and this Permit is one of five 
title V permits issued to ERMS for the entire plant operation. This permit covers the activity 
where scrap steel along with various additives (e.g., carbon, limestone, oxygen, fluxing agents) 
are used in the batch steel melting process via the electric arc furnace to produce specific grades 
of steel. ERMS transfers molten steel to the ladle metallurgy station, where it can adjust the steel 
chemistry. ERMS uses the vacuum tank degasser to remove certain gaseous constituents for 
specific steels. Finally, ERMS transfers the. molten steel to the caster where it casts molten steel 
into blooms and billets. 
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II. The Permit 

The original Operating Permit was issued December 1, 2001. On December 1, 2005, 
ERMS submitted a title V renewal application to CDPHE. CDPHE proposed the Permit to the 
EPA on December 9, 2010; the EPA did not object to the Permit. On December 28, 2010, 
CDPHE issued the final Permit to ERMS. 

The Permit is a combined title V /PSD Permit. Colorado air pollution control regulations 
under Regulation 3. Part C. Section III.B.7 allow for a source to submit a request for a combined 
operating permit/construction permit. This PSD Permit was required by a 2003 Consent Decree 
between ERMS and EPA to resolve civil liability for certain alleged violations of PSD 
requirements and New Source Performance Standards for Electric Arc Furnaces (EAF). United 
States of America v. CF&I Steel, L.P. d/b/a Rocky Mountain Steel Mills, Consent Decree (2003). 
In particular, paragraphs 79 and 80 of the Consent Decree required ERMS "to obtain all 
appropriate federally-enforceable permits for the construction of the modified EAF" and "apply 
for modifications to its Title V operating permit to include all the requirements of this consent 
decree." The 2003 Consent Decree was terminated on February 17, 2011. 

ISSUES RAISED BY THE PETITIONER 

I. The Combined Permit Fails to Assure Compliance with the Electric Arc Furnace Regulations 

A. The Combined Permit Fails to Assure Compliance with the Plan Requirements 

Claim I.A.I . The Permit Must Contain the Pollution Prevention Plan Requirements 

The Petitioner asserts the Combined Permit fails to assure compliance with the pollution 
prevention plan requirements under 40 C.F.R. § 63.I0685(a)(l). Petition at 4. The Petitioner 
explains that "[t]hese requirements state that the Steel Mill 'must prepare and implement a 
pollution prevention plan for metallic scrap selection and inspection,"' citing and explaining the 
requirements in 40 C.F.R. § 63.10685(a)(l )(i)-(iii). Id. To support this claim, the Petitioner 
asserts that "the Combined Permit fails to ensure that an adequate pollution prevention plan is in 
place and that the Steel Mill will fully comply with a pollution prevention plan to minimize the 
amount of chlorinated plastics, lead, and free organic liquids that are charged to the furnace." Id. 
According to the Petitioner "( a ]lthough the Combined Permit incorporates general requirements 
under 40 C.F.R. § 63.10685(a) at Section II, Condition 1.20.1, the Combined Permit fails to 
assure that these requirements will be met." Id. IfERMS has submitted a pollution prevention 
plan to the EPA, the Petitioner argues that the "applicable requirements make clear that the 
company 'must operate according to the plan as submitted during the review and approval 
process'." Id. (quoting 40 C.F.R. § 63.10685(a)(l )). The Petitioner claims that "as written, the 
Combined Permit does not ensure compliance with this requirement," explaining that the Permit 
"does not state that EVRAZ must operate according to the 'plan as submitted."' Id. The 
Petitioner explains that the Permit "states only that EVRAZ 'shall operate according to the 
Pollution Prevention Plan,"' further arguing that this Permit requirement "does not seem to refer 
to the 'plan as submitted,' but rather to an approved pollution plan," which the Petitioner is 
concerned "may not even exist." Id. If a poHution prevention plan was not submitted, the 
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Petitioner was obviously aware of the contents of the ERMS permit, yet failed to show why this 
particular recordkeeping claim could not be raised in public comments. See In the Matter of 
Public Service Company of Colorado, dba Xcel Energy, Hayden Station, Petition VIII-2009-01 , 
at 10-13 (March 24, 2010) (finding issue was "one that was reasonably ascertainable and could 
have been raised by the Petitioner before the public comment period closed"). Moreover, there is 
no requirement in the EAF regulations for ERMS to report these records. 6 

With respect to the Petitioner's claims that the Permit does not contain adequate 
recordkeeping and reporting requirements to ensure compliance with 40 C.F .R. § 
63. l 0685(b )(2), CDPHE' s response on these issues explained that the appropriate recordkeeping 
and reporting requirements from the EAF regulations were included in the Permit. CDPHE RTC 
at 3. The Petitioner has not demonstrated that this explanation is unreasonable, that any 
recordkeeping or reporting requirements relating to 40 C.F.R. § 63.10685(b)(2) were not 
included, or that the recordkeeping and reporting requirements are insufficient to assure 
compliance with permit terms reflecting the applicable EAF requirements in 40 C.F.R. § 
63.10685(b )(2). EPA notes that the Petitioner has not expressly argued that any title V provision 
requires recordkeeping or reporting in addition to those in the EAF regulations to assure 
compliance with permit conditions reflecting this MACT. Accordingly, I deny these 
recordkeeping and reporting claims. 

II. The Combined Permit Fails to Ensure the Steel Mill Will Not Cause or Contribute to a 
Violation of the NAAQS 

A. The Use of Significant Impact Levels for the N02 NAAQS is Contrary to the Clean Air 

Act 

The Petitioner claims that CDPHE issued the Permit without ensuring that the Steel Mill 
would not cause or contribute to violations of the N02 NAAQS, contending that CDPHE 
disclosed that violations of the I-hour N02 standard were modeled and found that the Steel Mill 
would contribute to these violations. Petition at 8. The Petitioner claims that modeling 
undertaken by CDPHE as a part of the Combined Permit predicts the NAAQS impacts for I-hour 
N02 to be as high as 215 ppb, exceeding the I -hour N02 NAAQS of 100 ppb, and that this 
modeling shows that the Steel Mill will contribute to violations of the I-hour N02 NAAQS 
standard with a maximum I-hour N02 impact of 1.05 ppb. Petition at 8-9. The Petitioner further 
argues that Colorado' s application of a significant impact level ("SIL") to the 1-hour N02 
NAAQS analysis for ERMS is contrary to the Clean Air Act ' s plain language. Petition at 9-11. 

The Petitioner asserted in comments to CDPHE that, "[t]he Division's source impact 
analysis indicates 'widespread modeled violat ions' of the 1-hour nitrogen dioxide (N02) 
NAAQS." WEG Comments at 5 (citing to the Technical Review Document (TRD) at 35). The 
Petitioner suggests that " [d]espite this, and despite disclosing that the steel mill will contribute to 

6 The Petitioner requests that to the extent EPA believes that the Petition is not based on comments raised with 
reasonable specificity during the public comment period, EPA also consider this a petition to reopen the Pennit in 
accordance with 40 C.F.R. § 70.7(f), or alternatively a petition to reopen for cause in accordance with 40 C.F.R. 
70.7(f) pursuant to 5 U. S.C. 555(b). Petition at 2 and n. I. EPA is not responding to those alternative requests in this 
Order. 
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these violations, the Division concluded that the modification would not cause or contribute to a 
violation of the NAAQS." Id. 

The Petitioner's comments to CDPHE on the proposed permit also alleged that: 

The interim significant impact levels that the Division relies on do not appear to be based 
on a reasonable assessment of the temporal and spatial context of the impacts of the steel 
mill to modeled violations of the N02 NAAQS. Although we understand the EPA has 
recommended an interim significant impact level of 4 parts per billion, this 
recommendation is not legally binding. Furthermore, [sic] 

WEG Comments at 6. The comment letter's discussion of the N02 NAAQS ends at this point. 

CDPHE explained in responding to the Petitioner's comments that while the "cumulative 
1-hr N02 impact analysis discovered numerous modeled violations of the 1-hr N02 NAAQS in 
the Pueblo area", "(t)he proposed ERMS modification's impact at each modeled violation is 
below Colorado's interim 1-br N02 SIL." MMEJU RTC at 6.7 Therefore, CDPHE concluded 
that "the proposed modification at [ERMS] will not cause or contribute to a violation of the 1-hr 
N02 NAAQS." Id. CDPHE supported its conclusion by explaining that, "[t]he use of a single 
interim SIL for each pollutant and averaging period combination is consistent with historical and 
current practices and equitable in application. As established by the Division Director, EPA's 
interim 1-hr N02 SIL of 4 parts per billion has been adopted as Colorado's interim 1-hr N02 
SIL" Id. CDPHE's response also clarified that the "modeling review comments in the TRD did 
not include any statement that ' the steel mill will contribute to these violations."' MMEIU RTC 
at 6. 

The Petitioner asserts that the use of a SIL and CDPHE's "conclusion that impacts from 
the Steel Mill would not be ' significant' and therefore not ' contribute' to violations of the 
NAAQS is unsupported by law and the Administrator must object to the Combined Permit." 
Petition at 9. The Petitioner supports this assertion by claiming that "[t]here is no question that 
the statute and regulation applicable here prohibit construction of any source that will 'cause or 
contribute' to any violation of a NAAQS," citing 42 U.S.C. § 7475(a)(3)(B), 40 C.F.R. § 
51.166(k)(2) and 40 C.F.R. § 52.21(k)(2). Id. The Petitioner further claims that, "(t]he plain text 
of the Clean Air Act and PSD regulations contain no qualification that the contribution by a 
permitted facility be above any minimum concentration," arguing that, " [i]n fact, on its plain 
unambiguous face, the statute prohibits any contribution whatsoever to any NAAQS violation." 
Id. 

The Petitioner argues that: 

(C]ontrary to the Clean Air Act's plain language, EPA has historically applied SILs to air 
impact analyses based, generally, on the legal principle that de minimis exemptions may 

7 Modeling, Meteorology, and Emission Inventory Support Unit and Continuous Monitoring and Data Systems 
Support Unit of the Technical Services Program/Air Pollution Control Division of CDPHE, "Response to Wild 
Earth Guardians' November 8, 2010 Comments on the Proposed Combined Title V/PSD Pennit (950PPB097) for 
EVRAZ Rocky Mountain Steel Mills" (Nov. 29, 20JO)(MMEIU RTC). 
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be created where there is no value (or only trivial value) in regulation. In this case, 
however, the plain language of the Clean Air Act, as well as judicial limitations on the de 
minimis doctrine, preclude the Division's reliance on a SIL to conclude that the Steel Mill 
will not contribute to violations of the 1-hour N02 NAAQs. 

Petition at 9. The Petitioner states that: 

The de minimis doctrine is narrow and is "(p]redicated on the notion that ' the Congress is 
always presumed to intend that pointless expenditures of effort be avoided,"' and that 
authority to avoid statutory coverage in such instances "'is inherent in most statutory 
schemes, by implication."' 

Id. (quoting Shays v. FEC, 414 F.3d 76, 113-114 (D.C. Cir. 2005), which quotes Ass'n of Admin. 
Law Judges v. FLRA, 397 F.3d 957, 962 (D.C. Cir. 2005)). The Petitioner asserts that, "only 
where regulation would be pointless can the doctrine apply to avoid ' futile application' of a 
statute." Id. (citing New Yorkv. EPA, 10 443 F.3d 880,888 (D.C. Cir. 2006)). 

The Petitioner also cites to Shays v. F EC to argue that the doctrine can be applied only in 
very narrow circumstances, providing several arguments to support its assertion that the judicial 
principles "foreclose re liance on the de minimis doctrine in this case." Petition at 10. First, 
"[t]he relevant statute here is in fact rigid in mandating a showing that each permit applicant to 
show [sic] that its proposed source 'will not cause, or contribute to, air pollution in excess of 
any' NAAQS. The statute does not allow for any exceptions to this mandate." Id. The 
Petitioner asserts that, "[a]bsent a SIL, a permittee contributing any amount to a NAAQS 
violation must reduce its pollution to eliminate its contribution to the violation," explaining that, 
" [a]s a result, application of SIL cannot be justified based on the de minimis doctrine." Id. 
Second, the Petitioner explains that "because protection of the NAAQS is the Clean Air Act' s 
most central requirement, the Division cannot possibly claim that emissions causing or 
contributing to violations of the NAAQS are de minimis." Id. Third, the Petitioner suggests 
application of SILs "to avoid the consequences of a NAAQS violation (reduced emission rates or 
permit denial) is an inappropriate and unlawful application of the de minim is doctrine in this 
case." Id. at 10-11 . The Petitioner explains that "(w] ithout the 4 ppb SIL, EVRAZ must reduce 
its emissions sufficiently to avoid contributing to any NAAQS violation; or to a level less than 
50 tons per year." Id. at 10 (citing42U.S.C. §§ 7475(a)(3) and (b); 40 C.F.R. § 51.166(k)). 
"Alternatively," the Petitioner suggests that "EVRAZ could obtain emission reductions from 
other nearby pollution sources so that the cumulative impacts from those sources and the Steel 
Mill would be below the NAAQS." Id. Fourth, the Petitioner asserts that EPA' s recognition 
"that all NAAQS violations are problematic-even those that exceed the NAAQS by no more 
than the SIL-erases any argument that the SIL represents an insignificant amount of air 
pollution." Id.8 Finally, the Petitioner claims that, "[i]n this case, in light of the fact that the 

8 To support this argument, the Petition suggests: "EPA has conceded that there is a benefit in preventing even 
relatively small contributions to violations ofNAAQS. including those contributions below the SIL. See, e.g., 75 
Fed. Reg. 64892 and 64894 (directing that ' notwithstanding the existence ofa SIL, permitting authorities should 
determine when it may be appropriate to conclude that even a de minimis [sic] impact will "cause or contribute" to 
an air quality problem and seek remedial action from the proposed new source or mod ification ' and stating ' we have 
historically cautioned states that the use of a SIL may not be appropriate when a substantial portion of any NAAQS 
or increment is known to be consumed ')." Petition at l J. The statements quoted by the Petitioner were made by 
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maximum modeled violation of the N02 NAAQS is as high as 215 ppb, more than twice the 
level of the NAAQS, it can hardly be concluded that the contribution of emissions from the Steel 
Mill simply do not matter." Id. The Petition concludes by asserting that the "Administrator must 
... object" because the "de minimis doctrine cannot justify the Division's issuance of the 
Combined Permit, which will contribute to violations of the N02 NAAQS ... [and i]t cannot 
serve to support the legality of the Division's interim SIL or EPA's June 29, 2010 interim SIL 
guidance." Id. 

EPA 's Response to Claim IIA: We view these claims above as being logically related and 
are, therefore, responding to them together. 

I am granting the Petition on this issue on the basis that the permit record fails to provide 
adequate justification for the use of the SIL in this case. However, as explained in more detail 
below, EPA does not agree with the Petitioner's contentions that the de minimis doctrine cannot 
support CDPHE's use of the interim SIL here or EPA's June 29, 2010, interim SIL guidance 
(N02 NAAQS Guidance). 9 Rather, EPA has interpreted the de minimis doctrine to generally 
support use of SILs in a "culpability analysis," which may be conducted for purposes of 
determining whether a proposed source or modification contributes to predicted violations of a 
NAAQS. See In re Mississippi Lime Co ., PSD Appeal 11-01 , Slip. Op. at 35-36 (EAB August 9, 
2011) (Mississippi Lime); In re Prairie State Generating Co., 13 EAD 1, 105 (EAB 2006) 
(Prairie State). 

EPA's June 29, 2010, N02 NAAQS Guidance recommending the interim SIL for the 
hourly N02 standard made clear that a permitting authority ' s application of the interim SIL for 
the 1-hour N02 NAAQS must be supported by the permitting record. In that guidance, EPA 
stated: 

To support the application of this interim SIL in each instance, a permitting authority that 
utilizes this SIL as part of an ambient air quality analysis should include in the permit 
record the analysis reflected in this memorandum and the referenced documents to 
demonstrate that an air quality impact at or below the SIL is de minimis in nature and 
would not cause a violation of the NAAQS. 

EPA in the context ofa rule promulgating SILs for PM25. The Petitioner does not demonstrate that EPA's 
statements were applicable to the SILs for N02 at issue here or that the particular circumstances presented in this 
case were the type of circumstances in which EPA has suggested use of a SIL may not be appropriate. The 
Petitioner also cites to EPA' s New Source Review Workshop Manual (Oct. 1990) at C.52, for the proposition that an 
agency must "take remedial actions through applicable provisions of the state implementation plan to address the 
predicted violation(s)" even though a source may obtain a permit based on a demonstration that its impact is not 
significant at any violating receptor at the time of each predicted violation. Petition at 11. EPA's call for this 
remedial action does not demonstrate that the source issued the permit "causes or contributes" to the violations that 
must be remedied: 
9 Memorandum from Stephen D. Page, Director, Office of Air Quality Planning and Standards, to Regional Air 
Division Directors, ''Guidance Concerning the Implementation of the I-hour N02 NAAQS for the Prevention of 
Significant Deterioration Program" (June 29, 2010) (N02 NAAQS Guidance). The relevant discussion appears in 
Attachment I, Memorandum from Anna Marie Wood, Air Quality Policy Division, to EPA Regional Air Division 
Directors, "General Guidance for Implementing the l-bour N02 National Ambient Air Quality Standard in 
Prevention of Significant Deterioration Permits, lncluding an Interim I-hour N02 Significant Impact Level" (June 
28, 2010). 
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N02 NAAQS Guidance at 11. EPA further clarified that, "[t]he application of any SIL that is not 
reflected in a promulgated regulation should be supported by a record in each instance that 
shows the value represents a de minimis impact, as described above." Id. at 13. See also 
Mississippi Lime at 41 (granting the petition for review where the permitting authority failed to 
substantiate in the record which SIL it applied and its reasons for doing so). 

In this case, CDPHE required ERMS to demonstrate that it would not cause or contribute 
to a violation of the 1-hour N02 NAAQS and used an interim SIL of 4 ppb (the same level as in 
EPA' s N02 NAAQS Guidance) to determine that the proposed modification did not cause or 
contribute to a violation of that NAAQS because the air quality impact attributable to the 
modification was below the SIL at location where modeling predicted a violation of the 1-hour 
N02 NAAQS. In light of those decisions and the arguments raised in the Petition, the issue 
before EPA is whether this approach to the PSD source impact analysis is authorized under the 
CAA and whether CDPHE provided an adequate rationale in the record to support this approach. 

EPA determines that the permitting record lacks a justification to establish the de minimis 
nature of the value used in the permit record. CDPHE's RTC mentions EPA' s interim SIL, 
CDPHE's own historical and current practice, and its adoption ofEPA's interim SIL. MMEIU 
RTC at 6. But there is no discussion to show that the value CDPHE used in its analysis 
represents a de minimis impact. While CDPHE refers to EPA's interim SIL, it does not cite to or 
specifically adopt the rationale to support application of that SIL that appears in the relevant 
sections of EPA's N02 NAAQS Guidance. Thus, the permit record does not provide sufficient 
justification to establish the de minimis nature of the value used. Therefore, I grant the Petition 
to object on this issue and direct the CDPHE to supplement the permit record to include adequate 
justification to support its approach to demonstratin~ that the modification does not cause or 
contribute to a violation of the applicable NAAQS. 1 CDPHE also retains the discretion to make 
other changes to the Permit or permit record to ensure that it contains a demonstration that this 
modification at ERMS does not cause or contribute to a violation of the N02 NAAQS. 

For purposes of clarity, EPA reaffirms its interpretation that, with appropriate record 
support, use of a SIL, as CDPHE did for this Permit, is permissible under the Clean Air Act to 
determine whether a proposed source or modification contributes to predicted violations of a 
NAAQS. See, eJ, Mississippi Lime at 35-36; Prairie State, 13 EAD at 104-109; N02 NAAQS 
Guidance at 11. 1 The application of a SIL in a culpability analysis of this nature is consistent 
with the de minimis doctrine. As explained in recent guidance on this issue: 

The primary purpose of the SIL is to serve as a screening tool to identify a level of 
ambient impact that is sufficiently low relative to the NAAQS or PSD increments such 
that the impact can be considered trivial or de minimis. Hence, the EPA considers a 
source whose individual impact falls below a SIL to have a de minimis impact on air 
quality concentrations that already exist. Accordingly, a source that demonstrates that the 

10 An example of such an analysis appears in pages 11-1 3 of the NOi NAAQS Guidance. 
11 EPA has recently filed a brief in a U.S. Court of Appeals for the District of Columbia Circuit defending an EPA 
rule establishing SlLs for PM2.5 against a similar contention that SILs are contrary to the Clean Air Act. Sierra 
Club v. EPA, Case No. #10-141 3, Brief of Respondent (D.C. Cir., April 6, 2012). 
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projected ambient impact of its proposed emissions increase does not exceed the SIL for 
that pollutant at a location where a NAAQS or increment violation occurs is not 
considered to cause or contribute to that violation. 

N02 NAAQS Guidance at 11. EPA further explained, "[t]he concept of a SIL is grounded on the 
de minimis principles described by the court in Alabama Power Co. v. Costle, 636 F.2d 323, 360 
(D.C. Cir. 1980)." Id. (also citing Sur Contra La Contaminacion v. EPA, 202 F.3d 443, 448-49 
( I st Cir. 2000), which upheld EPA' s use of a SIL to allow a permit applicant to avoid a full 
impact analysis, and Prairie State, at 105). 

Courts have long recognized that EPA has discretion under the Act to exempt from 
review some emission increases on de minimis grounds. In Alabama Power, the D.C. Circuit 
recognized that EPA has the inherent authority under the CAA to exempt emissions increases 
from new or modified sources from some or all of the PSD requirements where such emissions 
would be de minimis and thus their regulation would yield only trivial or no value. Ala. Power 
Co., 636 F.2d at 360-61. Consistent with this, EPA has long interpreted the phrase "cause, or 
contribute to" in section 165(a)(3) of the Act to refer to significant, or non-de minimis, emission 
contributions. Prairie State, 13 EAD at 104- 105, 107-08 (affirming use of SIL in such a 
culpabilicy analysis); Mississippi Lime at 35-36 (stating that "the use of a SIL in the culpability 
analysis for the one-hour S02 NAAQS is not improper and [the State] did not clearly err by 
using a SIL"). 

The Petitioner's argument that the Act forecloses the use of SILs is based on a 
misunderstanding of the Act and of how SILs operate. First, section 165(a)(3) of the Act, 42 
U.S.C. § 7475(a)(3), does not specify how the required demonstration of whether a source will 
"cause or contribute to" a NAAQS violation is to be made, and EPA's long-standing 
interpretation of that provision to allow the use of SILs as means to demonstrate compliance is 
reasonable. Second, the use of SILs does not .waive the mandatory requirement in section 
165(a)(3) that a source "demonstrate" that it "will not cause, or contribute to," a violation of the 
NAAQS. Rather, as used by CDPHE for this Permit, the interim SIL was a means of 
demonstrating through modeling that the source's impact at the time and place of a predicted 
NAAQS violation will be sufficiently low that such impact will not contribute to that violation. 
EPA applied this rationale to support the interim 1-hour N02 SIL in the N02 NAAQS guidance. 

With respect to the Petitioner' s claim that CDPHE determined or disclosed that ERMS 
would contribute to a violation of the 1-hour N02 NAAQS, the record indicates that CDPHE 
concluded that the proposed modification at ERMS did not contribute to a violation of the 1-hour 
N02 NAAQS, but that conclusion was based on use of the interim SIL which is the subject of the 
Petition grant above. 12 If in responding to that objection, CDPHE revises the permit record to 
include a justification to support the de minimis nature of the SIL used, EPA does not have 

12 Although the Petition asserts that CDPHE "found" that the Steel Mill would contribute to the identified violations, 
it also acknowledges that CDPHE "asserted" that issuance of the Permit would not cause or contribute to violations 
of the I-hour N02 NAAQS. Petition at 8. On the page of the TRD cited in the Petition, CDPHE states "the 
maximum 1-hr N02 impact from the modification is 1.05 ppb, 25% of Colorado' s interim SlL for I-hour N0 2. 
Therefore, the proposed modification .. . will not cause or contribute to a violation of the I-hour N02 NAAQS." 
TRD at 35. Thus, the Petitioner's assertion that CDPHE " found" that the Steel Mill would contribute to the 
identified violations appears unsupported. 
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reason to believe that any additional action or analysis would be needed to support CDPHE' s 
conclusion. However, if CDPHE chooses to pursue a different course, additional changes to the 
permit record or Permit may be necessary. 

In sum, I grant the Petition to object because the record does not contain a justification to 
support the approach that CDPHE used in this case to demonstrate the modification does not 
cause or contribute to a violation of the N02 NAAQS applied in this instance. To address this 
objection, CDPHE must ensure that the permit record includes a justification to support its use of 
the interim SIL, either by incorporating and adopting EPA ' s rationale for the 1-hour N02 SIL, or 
providing an alternative rationale to support the application of a SIL that is not adopted in a 
regulation. Alternatively, CDPHE may make other appropriate changes to the Permit or permit 
record to ensure that it contains a demonstration that the source will not cause or contribute to a 
violation of the N02 NAAQS. 

B. The Title V Permit Does Not Limit N02 Emissions on an Hourly Basis 

The Petitioner argues that CDPHE's conclusion that the Steel Mill will not contribute to 
violations of the 1-hour N02 NAAQS is undermined by the fact that the Combined Permit does 
not appear to limit NOx emissions on an hourly basis. 13 Petition at 11 . The Petitioner asserts 
that the Combined Permit does not limit NOx emissions on a short-term basis for any pollutant 
emitting activity except for NOx emission limits on the electric arc furnace and asserts that those 
limits only restrict NOx emissions on a mass production basis, riot an hourly basis . Id. at 11-12. 
The Petitioner further explains that the NOx emissions limits for other pollutant emitting 
activities are "only on an annual basis." Petition at 12. Citing to examples of the annual 
emission limits, the Petitioner claims that "[i]t is unclear how a lack of hourly rates for these 
activities will ensure that the Steel Mill does not cause or contribute to violations of the 1-hour 
N02 NAAQS." Id. Based on this analysis, the Petitioner concludes that "[t]he lack of actual 
hourly emission limits on NOx emissions from the Steel Mill renders any conclusion that the 
facility will not contribute to violations of the 1-hour N02 NAAQS flawed." Id. 

The Petitioner did not raise these concerns in the public comments submitted to CDPHE 
on the draft Combined Permit dated November 8, 2010. See WEG Comments on Proposed 
Permit for Rocky Mountain Steel Mill. 

EPA 's Response: 

I deny the Petitioner's request for an objection to the Combined Permit on this claim on 
the basis that it was not raised to CDPHE with reasonable specificity during the public comment 
period. There is no evidence in the permit record that this issue was raised to CDPHE during the 
public comment period with reasonable specificity ( and the Petitioner does not identify where it 
was raised). The Petitioner has not shown that it was impracticable to raise this objection during 
the public comment period, and there is no indication that the grounds for this objection arose 

13 Although the Petition states in one place that CDPHE's conclusion with respect to the I-hour N0 2 NAAQS is 
"undermined by the fact that the Combined Permit does not actually limit NOx emissions on an annual basis," 
Petition at 11 (emphasis added), based on other statements in this section of the Petition which are noted in this 
Order, EPA interprets this claim to allege that CDPHE failed to impose a short-term limit on NOx emissions. 
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CONCLUSION 

For the reasons set forth above and pursuant to section SOS(b )(2) of the Clean Air Act and 
40 C.F.R. § 70.8(d), I hereby partially deny and partially grant the Petition from WildEarth 
Guardians, objecting to the Permit consistent with this Order. • 

Dated: 
MAY 3 1 2012 

----- -

26 

Lisa P. Jackson 
Administrator 
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