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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. 

Circuit Rule 26.1, amicus curiae the Western Dakota Energy Association (WDEA) 

hereby submits the following corporate disclosure statement: 

Amicus curiae is a non-profit membership organization established in 1978, 

comprising counties, cities and school districts in the oil-, gas-, and coal-producing 

regions of North Dakota. The Western Dakota Energy Association has no parent 

corporations, and no publicly held company has 10% or greater ownership interest in 

it. 
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STATEMENT REGARDING CONSENT TO FILE  
AND SEPARATE BRIEFING 

 
Concurrently with this amicus curiae brief WDEA is filing a motion for leave to 

file under Federal Rule of Appellate Procedure 29(a), due to Plaintiff-Appellees’ 

opposition to the WDEA’s participation.  

Under Circuit Rule 29(d), WDEA states that although it is aware that several 

other amicus curiae briefs have been filed in support of a stay of the lower court’s 

ruling, it is unaware of any other amicus brief representing the unique interests of the 

counties, cities, and school districts in North Dakota that rely on revenue from the oil 

the Dakota Access Pipeline transports. Given these unique and distinct interests, it is 

impracticable to collaborate with other amici in a single brief. The Court will benefit 

from the presentation of all perspectives and therefore should accept and consider 

this brief. 

Cognizant of this Court’s and the parties’ resources, this brief endeavors not to 

duplicate arguments already before the Court in other briefs. 
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INTERESTS OF AMICUS CURIAE1 

WDEA supports sustainable energy development and responsible revenue-

sharing for its members—counties, cities, and school districts in the oil-, gas- and 

coal-producing regions of North Dakota, primarily, but not entirely, within the 

Bakken Formation. See generally ER1254. As the local governmental units hosting 

within their borders the vital energy development at issue in this case,2 WDEA’s 

members (including the following) have consistently emphasized the importance of 

the Dakota Access Pipeline (DAPL) to the financial wellbeing and livelihoods of 

approximately 200,000 hard-working citizens3:  

 Billings County, home to the Theodore Roosevelt National Park 

(including President Roosevelt’s Elkhorn Ranch) and the Little Missouri 

National Grasslands,4 and where Theodore Roosevelt’s principles of 

responsible resource conservation took shape in the late 1800s;5 

                                              
1  No counsel for any party authored this brief in whole or in part, and no entity 
or person, aside from amici curiae, their members, and their counsel, made any 
monetary contribution intended to fund the preparation or submission of this brief. 
2  WDEA, “North Dakota Crude Oil Pipelines,” 
https://ndenergy.org/usrfiles/news/images/Crude_Oil_Pipelines.JPG.  
3  E.g., WDEA, Press Release, “WDEA Issues Plea to Rescind Order to Shut 
Down DAPL Pipeline” (July 9, 2020), 
https://ndenergy.org/usrfiles/news/WDEA_Issues_Plea_to_Rescind_DAPL_Shutd
own_Order.pdf. 
4  https://www.fs.usda.gov/recarea/dpg/recarea/?recid=79469.  
5  National Park Service, “In Honor of a President,” 
https://www.nps.gov/thro/index.htm.  
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 City of Bowman, in Bowman County, founded in 1907 when the railroad 

arrived;6  

 City of Dickinson, in Stark County, home to critical service providers 

supporting the 21st century oil-and-gas resurgence;7 

 Dunn County, with a history dating back to the late 1880s and the Dakota 

Territory;8 

 Emmons County, through which DAPL passes on predominantly private 

lands, and bordering the east shore of Lake Oahe;9 

 McKenzie County, home to a large part of the Theodore Roosevelt 

National Park and the Little Missouri National Grasslands;10  

 City of Minot, the largest of three “hub” cities in oil-and-gas producing 

counties in North Dakota, with 35% population growth between 2007 and 

2016, and home to the North Dakota headquarters of Hess Oil; 11 

                                              
6  Pioneer Trails Regional Museum, “Local History,” 
http://ptrm.org/programs/local-history/.  
7  Fed. Reserve Bank of Minneapolis, FEDGAZETTE, “Desperately seeking 
workers in the oil patch” 3, April 2012, https://www.ag.ndsu.edu/lead/oil-and-gas-
resources-1/fedgazette-newsletter.  
8  https://www.dunncountynd.org/.  
9  ER50. 
10  https://www.mckenziecounty.net/About; https://www.visitwatfordcity.com/.  
11  See N.D.C.C. § 57-51-01 (defining “hub city”); City of Minot, “Gateway to the 
Bakken” 4, 25 (2018), https://www.ndenergy.org/usrfiles/news/Minot-
HubCityRecap.pdf  
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 Morton County, through which DAPL passes on predominantly private 

lands, and which borders the western shore of Lake Oahe.12 

 Mountrail County, which borders the Missouri River and likewise benefits 

from DAPL;13 

 Stark County, which is home to dozens of oilfield service companies that 

support operations on the south side of the Bakken;14 

 City of Watford City, in McKenzie County, which grew substantially 

between 2010 and 2018 due to the oil-and-gas boom, with a corresponding 

increase in demand for its school system;15  

 Williams County, one of the fastest-growing counties in the country,16 

which received over $34 million from oil and gas production in 2019;17 and  

 City of Williston, the county seat of Williams County, which saw its 

population triple in the last ten years, spurred by development of the 

Bakken.18  

                                              
12  ER50. 
13  ER443. 
14  See generally Fed. Reserve, supra n.7, at 3. 
15  https://voicesofwatford.com/continued-enrollment-growth-projected/. 
16  https://www.williamsnd.com/. 
17  N. Dak. Off. of State Treas., “Historical Revenue Distributions,” 
https://www.treasurer.nd.gov/historical-revenue-distributions. 
18  https://cityofwilliston.com/.  
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These counties and municipalities, and their citizens, will experience severe and 

irreparable harm should the Court not grant Federal Appellant’s request for a stay 

pending appeal.  

SUMMARY OF ARGUMENT 

 The District Court manifestly erred in vacating the Mineral Leasing Act 

easement the U.S. Army Corps of Engineers (the Corps) granted to Dakota Access, 

LLC, for a pipeline traversing the sub-strata far below the Lake Oahe reservoir in 

North Dakota. Doubling down, the court compounded the severe negative effects of 

that vacatur by issuing an injunction ordering that the existing, fully-constructed, and 

operational DAPL be emptied of hundreds of thousands of barrels of oil in transit 

and shut down by August 5, 2020, a mere 16 days from now. Amicus curiae WDEA 

supports and adopts Federal Appellant’s arguments and reasoning; here, and WDEA 

emphasizes: (1) the extraordinary harm the court’s Order would inflict on 

approximately 200,000 people and myriad small businesses in western North Dakota; 

and (2) the failure of the court to engage in the required inquiries and equitable 

balancing before ordering vacatur and punishing mandatory injunctive relief.  

ARGUMENT 

I. The District Court’s Order Will Devastate North Dakota Counties, 
Cities, and School Districts. 

Shutting down DAPL will cause widespread and likely long-lasting economic 

and social damage to the communities and people of western North Dakota.   
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A. North Dakota supports its schools and local governments through 

distribution of oil-and-gas tax dollars—comprising nearly one-fifth of the State’s 

general fund revenues, ER430, even without counting the additional enormous 

indirect economic activity the oil-and-gas industry creates. The State has a formula 

that provides for the distribution of oil-and-gas extraction and gross production taxes 

(GPT) to multiple “buckets.”19 Many of the buckets provide tax revenue to the cities, 

counties, school districts, and township governments impacted by energy 

development, directly or indirectly. ER429. The seven counties through which DAPL 

passes received a total of more than $7.5 million in property tax revenue from DAPL 

alone in 2018. ER443. However, because the State develops—and can alter—the 

allocation formula, local governments and school districts, especially those in oil-and-

gas producing counties, are reliant on, but unable to control, one of their largest 

sources of revenue.  

Local governments and school districts also benefit indirectly—though not 

insignificantly—from other allocations of oil-and-gas extraction taxes, such as the 

Resources Trust Fund, which traditionally has been used to provide funding for vital 

water development and flood control projects, and the Common Schools Trust Fund. 

ER429. Oil-and-gas tax revenue also supports energy research projects, many of 

                                              
19  See generally N.D.C.C. § 57-51.1-07; Office of State Treasurer, North Dakota Oil 
Extraction and Gross Production Distribution Fiscal Years 2020 and 2021, 
https://www.treasurer.nd.gov/sites/www/files/documents/O%26G%20Flow%20C
harts%20(19-21%20Biennium).pdf.  
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which are aimed at enhancing the environmental performance of the State’s energy-

producing assets. Id.  North Dakota’s Outdoor Heritage Fund, which supports 

conservation practices, restores wildlife habitat, and enhances outdoor recreational 

opportunities, also benefits from these revenues. See id. WDEA produced a study that 

documents this wise and widespread use of the State’s oil-tax dollars, on a county-by-

county basis.20 Many local government entities (e.g., Billings and McKenzie Counties) 

and individual landowners also benefit from substantial royalty payments for the use 

of their mineral rights, with resulting benefits to their local economies. See ER1340. 

In 2019, the North Dakota Legislature forecast oil prices to average $48.50 per 

barrel in the first year of the 2019-2021 biennium, and $48.00 per barrel in the second 

year.21 Oil production was anticipated to increase from 1.4 million barrels per day in 

the first year to 1.44 million barrels per day in the second.22 However, due to the 

COVID-19 pandemic and the associated shocks to financial markets and energy 

demand, as of May 2020, North Dakota crude oil production had fallen to an 

estimated average of just 858,395 barrels per day, and producers realized a 

                                              
20  WDEA, “How the Oil Industry and Region Benefit and Support the State,” 
https://taxstudy.ndenergy.org/usrfiles/TaxStudy/HiResNDPC-WDEA-
OGTaxStudy-Handout2.pdf.  
21  North Dakota Legislative Counsel, Budget Status – Motion for Proposed 
March 2019 Forecast 2 (March 2019), https://www.legis.nd.gov/files/fiscal/2019-
21/docs/19.9507.02000.pdf.  
22  Id. 
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catastrophically-low average price of only $14.27 per barrel.23 The court’s Order would 

only exacerbate these already-dire circumstances.   

North Dakota has a “part-time citizen legislature that meets on a biennial 

basis,” with “few options available to deal with [] a sudden, drastic change in the 

state’s revenue.” ER431-32. While the State’s executive branch can implement an 

“across-the-board” budget reduction without the legislature’s approval, id., the State 

cannot so easily adjust the buckets of revenue distribution to account for extreme, 

long-term impacts such as those from a global pandemic—or the shutdown of a 

pipeline that is a central artery delivering not only oil to market, but also State revenue 

to local governments and school districts. 

B. As a result of the extraordinary collapse in oil prices and demand 

destruction from the COVID-19 pandemic, oil-and-gas tax revenue fell off a cliff—

from approximately $225M in February 2020 to less than $50M in June 2020.24 

Political subdivisions have been forced to reduce workforces and delay infrastructure 

projects. The people of western North Dakota are just now beginning to recover 

from these ruinous market conditions. Companies have been restarting producing 

wells slowly and gradually bringing more people back to work. The shutdown of 

                                              
23  North Dakota Dep’t of Mineral Resources, Director’s Cut: May 2020 
Production 1 (July 17, 2020) (July 2020 Director’s Cut), 
https://www.dmr.nd.gov/oilgas/directorscut/directorscut-2020-07-17.pdf.  
24  North Dakota Legislative Council, “Oil and Gas Tax Revenues Monthly 
Update” (June 2020), https://www.legis.nd.gov/files/fiscal/2019-
21/docs/21_9005_11000.pdf.  
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DAPL would halt efforts to bring many oil and gas wells back online. Indeed, 

producers would likely start shutting in wells again and laying off people who had just 

returned to work. Put plain, without this Court’s intervention, the lower court’s 

shutdown of a key driver of this recovery will add insult to injury.  

The devastating economic effects of shutting down the pipeline will ripple 

through the entire State’s economy, extending far beyond the pipeline company and 

its customers, into every segment of North Dakota’s economy. To put a finer point 

on it, the loss of DAPL’s 570,000 barrel-per-day takeaway capacity will likely add at 

least $5.00 per barrel to the cost of shipping North Dakota crude—i.e., an additional 

one billion dollars per year. ER1512. That additional cost would make it nearly impossible 

for North Dakota to compete with other oil-producing regions in the country, thereby 

stopping our communities’ recovery in its tracks.  

The long-term effect of a DAPL shutdown would be even more disastrous. 

State regulators fear the impacts on pricing could lead to an exodus from the Bakken, 

as producers are compelled to focus on other shale plays closer to the markets. Some 

experts anticipate that in a time when oil supply is abundant, the shift in investment 

capital could become practically permanent and the State’s robust oil industry would 

never fully recover. See, e.g., ER1260, ER1294-95. That threat is of major concern to 

the cities, counties, and school districts that WDEA represents, and the tens of 

thousands who live in those communities.  
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II. The Lower Court Failed to Apply the Correct Standards Before 
Awarding this Drastic Vacatur and Injunctive Relief.  

This Court already has before it motions and amicus briefs demonstrating the 

likelihood that the Corps (and Dakota Access) will succeed on appeal; WDEA will not 

repeat those arguments, though it supports them in full. Two points bear reinforcing: 

(1) the failure of the lower court to apply the required tests for the remedy it ordered, 

and (2) the court’s resulting failure to equitably evaluate the overwhelming public 

interest in the continued operation of DAPL. Indeed, whether viewed as a reason to 

ultimately overturn the lower court’s decision or to stay its implementation under the 

applicable standard of review, see Nken v. Holder, 556 U.S. 418, 434 (2009), the public 

interest strongly favors this Court’s exercise of its discretion to stay the lower court’s 

Order pending conclusion of this appeal. 

A. The lower court ignored the dual nature of its own action: vacatur and 

injunction. Though styled as a vacatur, the lower court’s Order enjoins the ongoing 

operation of DAPL. Thus, the court was bound to apply the four-factor test for 

injunctive relief, in addition to the balancing test required by Allied-Signal, Inc. v. NRC, 

988 F.2d 146, 150–51 (D.C. Cir. 1993) (requiring court to weigh the seriousness of the 

error against the disruptive consequences of vacatur).  

The Supreme Court has instructed repeatedly that injunction is not to be the 

presumptive relief to remedy a NEPA violation; rather, the party seeking injunctive 

relief must satisfy the traditional four-factor injunction test. Monsanto Co. v. Geertson 
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Seed Farms, 561 U.S. 139, 157–58 (2010) (ruling that presumptive injunctions “invert 

the proper mode of analysis”). When both vacatur and injunctive relief are in play, 

therefore, a court must be satisfied that both tests have been met. See Beverly Hills 

Unified Sch. Dist. v. Fed. Transit Admin., No. CV-12-9861-GW(SSX), 2016 WL 4445770, 

at *6-7 (C.D. Cal. Aug. 12, 2016) (finding vacatur “debunked” as “presumptive 

remedy,” and that “the traditional four part test” for injunctive relief controls where 

vacatur of agency action would halt project already underway); Aberdeen & Rockfish 

R.R. Co. v. Students Challenging Regulatory Agency Procedures, 422 U.S. 289, 308-09 (1975) 

(equating injunctions to orders that “interfere with the operative effect of [an 

agency’s] order). The court below did not engage in this inquiry at all, despite both 

vacating the underlying agency action and enjoining continued operation of the fully-

constructed DAPL.  

B. Because the lower court did not engage in the four-part test for 

injunctive relief, it ignored entirely the requirement to evaluate the critical public 

interest factor, much less in whose favor that factor tipped. Properly applied, it 

unequivocally tilts against the injunctive relief imposed here. Indeed, the Supreme 

Court not long ago explained the public interest prong as requiring a conclusion “that 

the public interest would not be disserved by a permanent injunction.” Monsanto, 561 

U.S. at 2748. So the relevant question is, would enjoining DAPL do a disservice to the 

public interest? The answer is a resounding “yes.”  
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The Supreme Court has recognized in the preliminary injunction context the 

strong public interest in “development of energy resources,” and that such interest is 

not automatically outweighed by other concerns. Amoco Prod. Co. v. Vill. of Gambell, 

480 U.S. 531, 546 (1987) (acknowledging lower court’s finding that oil-and-gas 

“exploration activities would not significantly restrict subsistence resources,” the 

competing public interest). Id. at 546 n.12. Here, where the lower court concluded 

that the likelihood of a spill at all was low, ER259, much less in the relatively short 

remand period, the court erred in concluding that interest outweighed the public 

interest in the continued availability of energy resources and the financial benefits 

those resources would produce. Accord, Minard Run Oil Co. v. U.S. Forest Serv., 670 F.3d 

236, (3d Cir. 2011) (recognizing in a NEPA case “the public’s interests in aiding the 

local economy” in enjoining Forest Service from implementing policy that would have 

harmed oil-and-gas producers and mineral rights owners). And paradoxically, shutting 

the pipeline down would not decrease risks to the environment. ER674-79. 

Moreover, the lower court’s analysis was inherently unbalanced, considering 

only the disruption a DAPL shutdown would cause “to DAPL, the North Dakota oil 

industry, and potentially other states.” ER162. The court purported to disclaim having 

“blithe disregard” for such impacts, but nevertheless overlooked impacts to local 

governments, school districts, and citizens. Id.  

DAPL is a state-of-the-art pipeline that has been operating safely for more than 

three years following completion of a thorough environmental assessment. ER938. 
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“[M]ost pipelines cross regulated water bodies,”25 and DAPL is among the newest, 

safest and most efficient of them all. Local government officials in Morton and 

Emmons Counties, between which the pipeline crosses the Missouri River and Lake 

Oahe, are confident in the safety performance and environmental protection afforded 

by the pipeline’s state-of-the-art construction. That these counties trust the integrity 

of the pipeline is indicative of the work that has gone into making this project so safe 

and successful.  

In sum, the court below gravely erred in concluding the public interest in 

preventing the severe and widespread economic and social harm from DAPL’s 

closure would not outweigh the exceedingly low risk of an accident in the 

approximately 13 months it may take the Corps to correct the procedural error the 

court identified (which, through its appeal, the Corps will demonstrate was no error at 

all). This Court can, and should, correct that error. 

CONCLUSION 

 This Court should grant Federal Appellant’s Emergency Motion for Stay 

Pending Appeal.  

 

 

                                              
25  Cong. Research Serv., “Oil and Natural Gas Pipelines: Role of the U.S. Army 
Corps of Engineers” 2 (June 2017), 
https://www.everycrsreport.com/files/20170628_R44880_1105a52fd838d2e8d342c7
5e49199c8bcdeb6607.pdf. 
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