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i 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Fed.R.App.P. 26.1 and D.C. Cir. Rule 26.1, amicus curiae North 

Dakota Water Users Association discloses that it is nonprofit trade association 

representing various entities involved in all aspects of water resource development 

projects throughout the State of North Dakota. NDWU has no parent corporation 

and no public company owns a ten percent or greater ownership interest in NDWU. 
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iv 

GLOSSARY

NDWU:  North Dakota Water Users Association 

DAPL: Dakota Access Pipeline 

RTF:  Resources Trust Fund 
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IDENTITY AND INTERESTS OF AMICUS CURIAE AND SOURCE OF 
AUTHORITY TO FILE 

The North Dakota Water Users Association (“NDWU”) is a non-partisan, 

nonprofit, statewide trade association dedicated to protect, develop, and manage 

North Dakota’s water resources. NDWU coordinates grassroots efforts and 

cooperates with federal, state, and local agencies in securing authorizations and 

appropriations for construction of land and water development projects, which have 

the approval of the State of North Dakota and affected localities. As the leading 

organization devoted to the protection, development, and management of North 

Dakota’s water resources, NDWU is best able to explain the devastating impacts the 

District Court’s order will have on water projects throughout the state. NDWU has 

not secured all parties’ consent to file this brief and, accordingly, seeks leave to file 

this amicus brief under Federal Rule of Appellate Procedure 29(a)(2).  

STATEMENT OF AUTHORSHIP AND FINANCIAL CONTRIBUTION

This brief was authored in full by counsel for NDWU and counsel for select 

members of the NDWU and not any party’s counsel. No party or person other than 

amicus curiae members contributed money intended to fund the preparation of 

submission of this brief.  
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ARGUMENT

I. Shutting down the Dakota Access Pipeline pending appeal will 
harm the members of the North Dakota Water Users Association 
and the communities that they serve.  

An injunction is an “extraordinary remedy,” Monsanto Co. v. Geertson Seed Farms, 

561 U.S. 139, 165 (2010).  The four-factor test for stay of an injunction pending 

appeal requires showing the possibility of harm to other parties if relief is not granted 

and that the public interest favors granting the stay.  The impacts to NDWU members 

discussed in this brief demonstrate that third parties will suffer harm if the pipeline is 

shut down and that the public interest favors granting a stay.  Without a stay of the 

District Court’s order requiring the Dakota Access Pipeline (“DAPL”) to shut down, 

North Dakota communities will be harmed by delays or cancellations of important 

water infrastructure projects.  Many, if not most, communities throughout North 

Dakota are served in some way by a member of the NDWU, through the provision of 

municipal, rural or industrial water supply, flood protection, or irrigation 

development.  NDWU’s members receive much of their funding through the North 

Dakota’s Resource Trust Fund (“RTF”), which is funded by a portion of the State’s 

oil and gas tax. N.D. Legislative Council, 2019-21 Biennium Oil and Gas Tax Revenue – 

Allocation Flowchart (June 2019), https://www.legis.nd.gov/files/fiscal/2019-

21/docs/21_9003_01000.pdf. 

Shutting down DAPL, which provides a significant portion of this tax revenue, 

will have devastating impacts on some of NDWU’s members, limiting access to 
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reliable, high quality potable water for some members, and in turn, undercutting the 

ability of those communities to provide water needed for sanitation and hygiene as 

well as drinking.  Other NDWU members have suffered significant community 

devastation from flooding and remain vulnerable to future flood damage without 

much-needed flood-improvement projects funded by the RTF.  A shortfall in RTF 

funding for NDWU-sponsored projects will also lead to economic curtailment in the 

agricultural industry, which is one of the top economic engines in the state, after oil 

and gas development.  Agricultural property values and production will suffer due to 

limited funding for drainage projects for flooded farmland and limitations on 

irrigation development in the arid areas of the state.    

This biennium, the State of North Dakota has budgeted $128 million for 

municipal and regional water supply, $37.2 million for rural water systems, $27.1 

million for general water management, and $197 million in flood control for a total of 

$389.3 million. N.D. State Water Commission July 16, 2020 Meeting, Project 

Summary, 12-15, https://www.legis.nd.gov/assembly/66-2019/documents/19-0233-

05000.pdf.  Many of these projects will be delayed or tabled if the requisite RTF 

funding is no longer available due to the oil taxes plummeting due to shutting down 

the DAPL pipeline operations.  

One water supply project in particular, the Red River Valley Water Supply 

Project (RRVWSP), is a $1.19 billion water supply project that will provide water to 

areas of the state that includes almost 50% of the state’s population. Red River Valley 
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Water Supply Project, “System Participants,” 

http://www.rrvwsp.com/about/participants/.  The RRVWSP was authorized as a 

federal project in 2001 and has been in the process of environmental review and 

design since that time, ultimately transitioning to a state and local project in 2011.  

Red River Valley Water Supply Project, “History,” 

http://www.rrvwsp.com/about/history/. This long-awaited and much-needed 

project heavily relies on funding from the RTF. The RRVWSP is an important way to 

protect North Dakota communities from potential impacts of drought such as those 

suffered during the 1930s.  

After years of planning, the RRVWSP is scheduled to start construction this 

fall.  If costs escalate as a result of a dealy or less RTF cost share money, many of the 

political subdivisions who are invested in RRVWSP would be unable to afford the 

local cost-share without the financial assistance provided by the State’s additional 

revenues.  The adverse impacts to members of the NDWU and the communities they 

serve far outweigh the speculative harm to Appellees from a pipeline that has been in 

service without incident for over three years.  

The RTF also provides a majority of the funding for large flood control 

projects currently under construction in North Dakota.  The Fargo-Moorhead 

Diversion project, a $2.75 billion project (2018 dollars), will protect more than 

235,000 people from flooding in an area that has seen multiple “100-year floods” 

within the past 12 years.  FM Diversion Project, “Why is the Project Needed?”  
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https://fmdiversion.gov/about-the-project/#why-is-it-needed. The State has 

committed $750 million to the construction of this project.  FM Diversion Project, 

“How is it funded?”   https://fmdiversion.gov/about-the-project/.  The funding 

comes from the RTF, which will be in jeopardy if DAPL is shut down. 

In another part of the state, funding is being used by the Mouse River 

Enhanced Flood Protection Project (MREFPP), a $1 billion project originating in 

response to a 2011 flood that cost the region $690 million.  Mouse River Plan, 

“Project History,” https://www.mouseriverplan.com/project-history.  Numerous 

roads were under water and impassable for months after that flood.  Mouse River 

Plan, “Why do we need it?”, https://www.mouseriverplan.com/why-do-we-need-it.  

This project is another example of large water infrastructure projects that impact 

hundreds of thousands of North Dakota citizens.  The shutdown of DAPL will 

reduce funding available to continue construction on these important projects, along 

with a host of smaller projects that are critical to economic vitality, life and livelihood 

in other parts of the state. 

Federal Appellant’s briefing in support of its motion for a stay pending appeal 

sets forth the appropriate standard under which this Court evaluates the pending 

motions, including findings about the possibility of harm to third parties and the 

public interest. NDWU submits this amicus brief to separately address how other 

parties will be harmed from a pipeline shutdown and how the public interest favors a 

stay.  Specifically, this brief addresses the impacts a shutdown will have on  water 
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resource projects within North Dakota and the associated harm to North Dakota 

communities from delays or lack of funding for these projects.  See Nken v. Holder, 556 

U.S. 418, 434 (2009); D.C. Cir. Rule 8(a)(1).  

Simply put, NDWU and its members rely on state funding that is generated by 

taxes on the oil and gas industry. As has been explained by other parties and amici in 

this case, DAPL transports roughly 40% of North Dakota’s oil production. ECF 537-

1, ¶ 9. Shutting down DAPL as the District Court has ordered would decimate state 

revenues and, in turn, diminish the RTF. ECF 504-1, ¶ 10. If the RTF is diminished, 

NDWU members would be unable to fund many of the necessary water infrastructure 

projects slated to be constructed in the coming years. Budgetary shortfalls associated 

with the shutdown of DAPL will have real impacts on the state’s citizens, far beyond 

the oil industry.  Shutting down the DAPL pipeline pending appeal will impact 

revenue that is vital to North Dakota communities because it funds needed projects, 

including the crucial water supply and flood protection projects discussed in this brief.  

CONCLUSION 

NDWU urges this Court to stay the District Court’s order requiring the Dakota 

Access Pipeline be shutdown. 
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July 22, 2020 

/s/ Christopher  O.  Murray 
Christopher O. Murray (Bar No.61490) 
Brownstein Hyatt Farber Schreck, LLP 
410 Seventeenth Street 
Suite 2200 
Denver, CO 80202 
Telephone: 303-223-1100 
Fax: 303-223-1111 
Email: cmurray@bhfs.com 

Counsel for Amicus Curiae 
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CERTIFICATE OF COMPLIANCE 

1. This brief complies with the type-volume requirements of Federal Rule of 

Appellate Procedure 27(d)(2) and 29(a)(5) because the brief contains 1344 words; and 

2. This brief complies with the typeface requirements of Federal Rule of 

Appellate Procedure 32(a)(5) and the typestyle requirements of Federal Rule of 

Appellate Procedure 32(a)(6) because this brief has been prepared in a proportionally 

spaced typeface using Microsoft Word in 14-point Garamond font. 

Brownstein Hyatt Farber Schreck, LLP 

/s/ Christopher  O.  Murray 
Christopher O. Murray (Bar No.61490) 
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CERTIFICATE OF NECESSITY 

Pursuant to D.C. Cir. Rule 29(d), counsel for amicus curiae the NDWU certifies 

that it is not aware of any other non-government amicus brief addressing the impacts 

the District Court’s order will have on the development of North Dakota’s water 

resources and the entities constructing those projects. As the leading organization 

devoted to the protection and development of water projects throughout the State of 

North Dakota, the NDWU is particularly and uniquely well-suited to provide the 

Court important context on that topic, which will assist the Court in resolving the 

pending motion. 

Brownstein Hyatt Farber Schreck, LLP 

/s/ Christopher  O.  Murray 
Christopher O. Murray (Bar No. 61490) 
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