
ORAL ARGUMENT NOT YET SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

STANDING ROCK SIOUX TRIBE; YANKTON 
SIOUX TRIBE; ROBERT FLYING HAWK, CHAIR-
MAN OF THE YANKTON SIOUX TRIBE BUSI-
NESS AND CLAIMS COMMITTEE; OGLALA 
SIOUX TRIBE, 

Plaintiffs-Appellees, 

and 

CHEYENNE RIVER SIOUX TRIBE; STEVE 
VANCE, 

Intervenors for Plaintiff-Appellees,                  

 v. 

UNITED STATES ARMY CORPS OF ENGINEERS, 

Defendant-Appellee, 

and 

DAKOTA ACCESS LLC, 

Intervenor for Defendant-Appellant. 

 
 
 
 
 
 
 
 
 
 
 
 
 
No. 20-5197 
 

 
DAKOTA ACCESS, LLC’S REPLY IN SUPPORT OF  

EMERGENCY MOTION FOR STAY PENDING APPEAL 
 
 
 
 
 
 
 
 
 
 
 
 

      
     Miguel A. Estrada 
     William S. Scherman 
     David Debold 
     GIBSON, DUNN & CRUTCHER LLP 
     1050 Connecticut Avenue, N.W. 
     Washington, D.C.  20036 
     (202) 955-8500 
     mestrada@gibsondunn.com 
 
     Counsel for Dakota Access, LLC 

USCA Case #20-5197      Document #1853245            Filed: 07/23/2020      Page 1 of 18



i 

TABLE OF CONTENTS 

Page 

INTRODUCTION ..................................................................................................... 1 

ARGUMENT ............................................................................................................. 3 

I. The Equitable Factors Favor A Stay ..................................................... 3 

II. Dakota Access Will Likely Succeed On The Merits ............................ 6 

CONCLUSION ........................................................................................................ 12 

 

 

USCA Case #20-5197      Document #1853245            Filed: 07/23/2020      Page 2 of 18



 
ii 

TABLE OF AUTHORITIES 
Page(s) 

Cases 

Allied-Signal, Inc. v. NRC, 
988 F.2d 146 (D.C. Cir. 1993) .................................................................... 1, 9-10 

Alpharma, Inc. v. Leavitt, 
460 F.3d 1 (D.C. Cir. 2006) ................................................................................ 10 

Ameziane v. Obama, 
699 F.3d 488 (D.C. Cir. 2012) ............................................................................ 10 

Comcast Corp. v. FCC, 
579 F.3d 1 (D.C. Cir. 2009) ................................................................................ 11 

In re Core Commc’ns, Inc., 
531 F.3d 849 (D.C. Cir. 2008) ............................................................................ 11 

Mont. Wilderness Ass’n v. Fry, 
408 F. Supp. 2d 1032 (D. Mont. 2006) ............................................................... 10 

Nat’l Archives & Records Admin. v. Favish, 
541 U.S. 157 (2004) .............................................................................................. 4 

Nat’l Parks Conservation Ass’n v. Semonite, 
916 F.3d 1075 (D.C. Cir. 2019) ................................................... 1-2, 4, 6, 8-9, 11 

New York v. NRC, 
681 F.3d 471 (D.C. Cir. 2012) .............................................................................. 9 

Oglala Sioux Tribe v. NRC, 
896 F.3d 520 (D.C. Cir. 2018) .............................................................................. 4 

Robertson v. Methow Valley Citizens Council, 
490 U.S. 332 (1989) .............................................................................................. 9 

Sierra Club v. FERC, 
867 F.3d 1357 (D.C. Cir. 2017) .......................................................................... 10 

Sierra Club v. U.S. Army Corps of Eng’rs, 
803 F.3d 31 (D.C. Cir. 2015) .............................................................................. 10 

USCA Case #20-5197      Document #1853245            Filed: 07/23/2020      Page 3 of 18



 
iii 

GLOSSARY 
 
DAPL: Dakota Access Pipeline 
 
EA:  Environmental Assessment  
 
EIS:  Environmental Impact Statement  
 
EPA:  Environmental Protection Agency  
 
FONSI: Finding of No Significant Impact 
 
Interior: Department of Interior 
 
NEPA:            National Environmental Policy Act  
 
PHMSA:          Pipeline and Hazardous      
           Materials Safety Administration  
 
SRST:          Standing Rock Sioux Tribe  
 
Corps: U.S. Army Corps of Engineers  
 
 

USCA Case #20-5197      Document #1853245            Filed: 07/23/2020      Page 4 of 18



 

1 

INTRODUCTION 

Dakota Access’s stay motion extensively documented the serious economic, 

environmental, and public safety harms of shuttering DAPL and explained why that 

harm cannot be justified even if the Corps failed fully to comply with NEPA under 

Semonite—a decision issued long after the Corps completed its NEPA analysis.  The 

motion explained why the district court erred in believing Semonite or any other 

decision required an EIS, and in vacating the Lake Oahe easement under Allied-

Signal pending remand.  For good measure, the court ordered the pipeline shutdown 

and emptied, thus giving Plaintiffs an injunction for which Plaintiffs have not re-

motely shown the requisite irreparable harm given the astronomically remote risk of 

a spill.  The Corps, the Department of Energy, 19 states, and multiple amici agree 

that shuttering DAPL would cause severely disruptive harms. 

Plaintiffs respond by rewriting the rulings below, while ignoring or minimiz-

ing their devastating consequences.  Contrary to Plaintiffs’ narrative, this case does 

not present—nor did the district court decide—some grand question about whether 

“massive crude oil pipeline[s]” that cross “the nation’s primary river systems” gen-

erally require an EIS.  Opp. 1.  Rather, the district court believed the Corps largely 

complied with NEPA but did not fully resolve certain of Plaintiffs’ discrete contro-

versies over its grant of a less-than-two-mile easement for crossing Lake Oahe, a 

small, man-made reservoir on the Missouri River, which is already crossed by many 
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pipelines and utilities.  The court thought so only because it viewed Semonite as a 

significant new development, ER97, a position even Plaintiffs now disagree with, 

Opp. 13.   

Plaintiffs’ back-of-the-hand to the massive harms from a shutdown simply 

highlights the errors below and the compelling need for a stay.  While Plaintiffs 

believe that the billions in losses many have documented would be “lost in the noise” 

of a pandemic-induced temporary economic slowdown, there is little common-sense 

support for the proposition that digging harder gets you out of a hole faster.  Opp. 

24-25.  And Plaintiffs are wrong anyway; the economy is rebounding slowly but 

steadily.  Even under Plaintiffs’ pessimistic assumptions, the irreparable harm—al-

ready beginning—would be substantial.  “[A]mend[ing] the vacatur order” to allow 

an orderly shutdown would not solve the problem.  Opp. 22 n.3. 

Our Nation’s history of unfairly treating Native Americans, Opp. 2, is a seri-

ous issue, but far afield from anything in this case.  The extensive record shows the 

Corps’ painstaking consultation process—including after the first remand—with the 

few tribes who would participate, and 140 pipeline-route changes in North Dakota 

alone to accommodate them, ER200.  Plaintiffs’ complaint is a disagreement with 

the Corps’ expert judgment, but prevailing before an agency is not a NEPA right.  

Definite, documented, and devastating harms outweigh the speculative spill risk that 

no one disputes has less than a once-in-200,000-year chance of occurring.  These 
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considerations warrant a stay. 

ARGUMENT 

I. The Equitable Factors Favor A Stay 

For years, Plaintiffs have pursued a litigation strategy designed to shut down 

DAPL and destroy the thousands of jobs and billions in revenue that flow from it.  It 

has been clear from the outset that this strategy, if successful, would also increase 

environmental harms, by shifting transportation to rail, increasing the danger of cat-

astrophic spills, and depriving Midwest farmers of needed rail capacity.  Yet Plain-

tiffs’ primary response to these irreparable harms is to point to an economic slow-

down that occurred only recently by the purest chance—a once-in-a-century global 

pandemic—and then to exaggerate both its impact and likely duration. 

The pandemic is temporary and does not affect the fundamental and deeply 

painful irreparable economic and environmental consequences of a shutdown.  Oil 

demand and production levels already surpass Plaintiffs’ gloomy forecast in May of 

a sustained slump, and continue to improve steadily.  ER1570-71 ¶ 26(d).  Plaintiffs’ 

own expert concedes that shuttering DAPL would cause 70,000 to 179,000 barrels 

per day to shift to rail.  SER462-63.  Even crediting Plaintiffs’ assumptions, which 

underestimate rail transport’s increased costs, ER1501-12 ¶¶ 42-58, the cost to oil 

producers, states, and others would be hundreds of millions—plus more air pollution 

and greater risks of train accidents, fatalities, and oil spills, ER1265 ¶ 4, 1343-44 
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¶ 30, 1483 ¶ 6, 1514-15 ¶¶ 64-65.  These losses will not be offset by gains to pro-

ducers elsewhere.  ER1558-59 ¶ 8, contra Opp. 25.   

Plaintiffs thus resort to blaming the victims of these injuries for relying on the 

easement.  Opp. 25.  Agencies, like courts and legislatures, sometimes err, but the 

presumption is that ordinarily their actions are regular, Nat’l Archives & Records 

Admin. v. Favish, 541 U.S. 157, 174 (2004), and citizens may “reasonably rel[y]” 

on duly issued agency permits in arranging their affairs, Oglala Sioux Tribe v. NRC, 

896 F.3d 520, 538 (D.C. Cir. 2018).  The notion that relying on the regularity of 

public action is “assum[ing] the risk,” Opp. 25, is absurd, especially where “the risk” 

is a suit by Plaintiffs who have repeatedly failed in litigation to stop the pipeline—

and lack of clairvoyance for not foreseeing Semonite years later.1 

Beyond betting on an economic depression, Plaintiffs’ sole response to the 

environmental harms of shifting DAPL’s crude to rail is to quote a federal study for 

the uninformative proposition that each transportation method has its “own unique 

[safety] risks.”  Opp. 26 (quoting RER116).  But the district court recognized the 

study’s finding that pipelines “have lower spill occurrences and amounts than rail 

transport.”  ER162.  Indeed, pipelines were safer on every metric but one (slightly 

                                           
  1 Nor does Dakota Access have “unclean hands” for engaging in lawful construc-
tion on unrelated private lands while awaiting Corps approvals.  Opp. 26.  
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more annual injuries from one cause, RER115), and even so rail causes more fatali-

ties overall (including derailments and traffic accidents).  ER1380-81 ¶ 36.  Not to 

mention methane emissions from well closures, which neither the district court nor 

Plaintiffs rebut.  Mot. 12. 

Even were DAPL no safer than the average pipeline (many of which are dec-

ades old), the likelihood of a leak at Lake Oahe beyond those the Corps extensively 

modeled is 1 in almost 200,000 years.  Plus DAPL has extra safety features that the 

Corps and PHMSA required and is separated from the Lake by 90+ feet of low-

permeability soil and rock.  Mot. 5, 13.  None of this is refuted.  Plaintiffs’ false 

assertion, uncredited below, that DAPL is “unsafe” (SER499), ignores unrebutted 

proof that DAPL is an industry leader in safety—zero mainline spills in three years, 

ER963 ¶ 24—and likely to continue that record going forward, ER939-41 ¶¶ 18-20.2 

The district court never found otherwise.  Contra Opp. 27.  It believed the 

worst-case consequences of an extremely improbable spill remain “controversial” 

because Plaintiffs, unsurprisingly, remain unconvinced by the agency and unaltera-

bly opposed to the pipeline.  ER114-17, 119-21, 125-27.  The court did not even 

address additional declarations submitted at the remedy phase.  Weighing the recog-

                                           
  2 Half of Plaintiffs’ 12 asserted spills, Opp. 27, were on a different pipeline.  The 
rest were each small, quickly remediated, and not on the mainline. 
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nized, “immediate,” and “serious” harms from a shutdown against a profoundly im-

probable spill with at-best-speculative consequences is not “balancing the equities 

on the backs of the Tribes.”  Opp. 2.  Real, devastating harms to third parties out-

weigh once-in-the-history-of-mankind odds every time. 

II. Dakota Access Will Likely Succeed On The Merits 

Unable to rebut these harms, Plaintiffs distort the rulings below to obscure 

Appellants’ likelihood of success. 

A.  Summary judgment:  Plaintiffs understate Semonite’s dispositive role be-

low and change their tune in claiming Semonite “hardly broke new ground,” Opp. 

13, after they persuaded the district court that Semonite “significantly clarified the 

legal landscape,” D.E. 466, at 1-2 (Plaintiff SRST); ER97 (court takes “significant 

guidance” from Semonite).  Semonite underlay the ruling that, beyond considering 

Plaintiffs’ comments, the Corps needed to “do away with [any] controversy,” resolve 

Plaintiffs’ “‘consistent and strenuous opposition,’” ER129-30, and disprove that a 

“‘dispute exists,’” ER108.  This is not what NEPA requires, and it is unlikely the 

court would (or could) have ordered an EIS had it not made these errors. 

Plaintiffs’ distorted account of this case’s history, Opp. 3-4, cannot erase the 

dispositive differences between Plaintiffs’ self-interested, non-expert criticisms here 

and the opposition from expert federal agencies in Semonite.  The record undercuts 

Plaintiffs’ suggestion that agency experts always thought an EIS was warranted and 
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the new administration overrode their judgment.    

It was always the Corps’ expert judgment that an EA sufficed based on a 

FONSI, as the previous administration concluded in July 2016.  ER492.  Plaintiffs 

mobilized opposition to DAPL, lobbied political appointees, and sought injunctive 

relief below and later in this Court.  Their legal claims went nowhere, ER101, but 

the lobbying did win concessions from political appointees:  The government ab-

ruptly reversed course in September, announcing it would reexamine its statutory 

obligations.  Id.  In October, the Corps reaffirmed it was simply reviewing its “deci-

sion making to confirm compliance.”  RER15.  On December 4, an Army political 

appointee used her position of authority to keep the Corps from issuing the easement 

even though she agreed “the Corps’ prior reviews and actions have comported with 

legal requirements.”  SER30-31 ¶¶ 12, 15.  Then, in the outgoing administration’s 

final days, the Army (not the Corps) bowed to Plaintiffs’ pressure and published a 

notice of intent to prepare an EIS.  ER101.  Following the change in administration, 

the Army reviewed the additional materials received since the EA and found none 

“would require supplemental NEPA documentation,” RER91-93, thereby restoring 

the agency’s original, expert judgment. 

No federal agency opined that the Corps’ assessments of the likelihood or 

impacts of a spill were incorrect.  Far from demanding an EIS, EPA merely made 

comments to the draft EA, which the Corps fully addressed without objection by 
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EPA.  RER1-5.  In December 2016 the Interior Solicitor opined, “on the current 

record,” that the Corps would be “justified should it choose to deny the proposed 

easement” without an EIS.  RER 46-47.  It was well within the Acting Secretary’s 

discretion to withdraw that opinion, which he did, RER97.  No agency opined on 

this topic after the Corps performed substantial additional analysis on remand, nor 

has any federal agency questioned the Corps’ overall conclusion that the likelihood 

of a large spill near Lake Oahe is small enough to allow an easement.  Mot. 15-17.  

Another agency’s belief that the EIS route could be “justified” does not mean NEPA 

required the Corps to prepare one.   

The Tribes equate their own five-person ‘“Technical Consulting Team,”’ 

ER111-12, and Emergency Response Manager, SER538, with the expert federal 

agencies in Semonite.  Opp. 10-11.  But they never explain why Semonite extends to 

comments based almost entirely on litigation-driven consultants by challengers who 

lack documented expertise themselves in oil-spill modeling.  If private consultants 

can force an EIS just by burying an agency in objections that the agency—in its 

expertise—finds meritless or inconsequential, they have precisely the heckler’s veto 

that Semonite rejected. 

The district court erred in reading Semonite to require an EIS.  Plaintiffs admit 

“the risk of an oil spill may be small,” Opp. 12, and do not dispute that the supposed 
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controversies largely involved low-probability perfect-storm events, Mot. 16.  Noth-

ing in NEPA required the Corps to consider these extreme hypothesized events given 

its well-documented conclusion that they were too improbable to alter its decision.  

ER1863.  NEPA has not required a “worst case analysis” since 1986.  Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 354 (1989).  The Corps “chose” to 

calculate spill volume and impacts as PHMSA directs—using the already highly im-

probable large-spill scenario of a guillotine break.  That did not (as Plaintiffs contend 

at 11-12) compel it to analyze even less likely spill scenarios.  If the risk of nuclear 

fuel rods catching fire can be low enough to not require an EIS, see New York v. 

NRC, 681 F.3d 471, 478-79, 482 (D.C. Cir. 2012), the Corps was free to issue an 

easement without first satisfying Plaintiffs that it had precisely calculated every im-

agined iteration of an astronomically unlikely spill.3 

B.  Remedy:  The Corps should at least have a chance to shore up its decision 

to forgo an EIS in light of Semonite.  The remand was the Corps’ first opportunity 

to address the criticisms Plaintiffs submitted post-EA.  But even assuming an EIS 

were needed, vacating under Allied-Signal was error. 

                                           
  3 Plaintiffs also vastly overstate the risk that a leak-detection system will fail, Opp. 
8, by mischaracterizing a PHMSA study and ignoring DAPL’s state-of-the-art leak-
detection system, see D.E. 509-1, at 22; ER935-38 ¶¶ 11-15, 1410-11 ¶¶ 22-23.  And 
Plaintiffs are simply wrong that the Corps ignored the past safety record of DAPL’s 
recently acquired operator.  Opp. 9.  Plaintiffs never showed that Sunoco’s frequency 
of spills per mile of pipelines operated—the relevant metric for spill likelihood—
exceeded industry averages.  See ER1622. 
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Plaintiffs mislead—knowingly, see D.E. 538-1, at 4-5—in arguing there is 

precedent for shutting down an operational pipeline: 

 The pipelines in Sierra Club v. FERC were “under construction,” not 

operational, 867 F.3d 1357, 1363 (D.C. Cir. 2017); 

 Montana Wilderness Association v. Fry did not stop an operating pipe-

line “pending compliance with NEPA,” Opp. 17; after realizing the 

pipeline was not already “shutdown,” 408 F. Supp. 2d 1032, 1034 

(D. Mont. 2006), the court allowed it to resume operations for nearly 

two and a half years pending completion of an EA or EIS, D.E. 538-1, 

at 4; and 

 Sierra Club v. U.S. Army Corps of Engineers, which addressed moot-

ness, found no violation and vacated nothing, 803 F.3d 31, 34 (D.C. 

Cir. 2015). 

The first Allied-Signal factor drove the district court’s vacatur decision.  

ER161.  But Plaintiffs do not dispute the Corps can substantiate its “‘substantive 

easement decision,’” and they decline to defend the district court’s “focu[s]” on the 

wrong Corps decision (“not to prepare an EIS”).  ER150-51.  This Court reviews 

that “erro[r] of law” “de novo.”  Ameziane v. Obama, 699 F.3d 488, 494 (D.C. Cir. 

2012).  The fact of a prior remand, Opp. 16, also does not compel vacatur, see Al-

pharma, Inc. v. Leavitt, 460 F.3d 1, 12 (D.C. Cir. 2006) (remanding without vacatur 
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a second time), especially because the Corps lacked the benefit of Semonite on the 

first remand or the occasion to attempt the now-ordered EIS. 

On the second factor, Plaintiffs tout the acknowledged “serious effects” of 

shuttering DAPL as a way to prevent the Corps from “ignoring” the EIS requirement, 

In re Core Commc’ns, Inc., 531 F.3d 849, 862-63 (D.C. Cir. 2008) (Griffith, J., con-

curring), and avoid “particularly egregious” delay, Comcast Corp. v. FCC, 579 F.3d 

1, 9 (D.C. Cir. 2009); see Opp. 16.  But Plaintiffs agree that the Corps’ already-

established EIS timeline is “rapid,” D.E. 527, at 16 n.4, and the district court can 

monitor progress through, e.g., periodic “status reports,” as it did in the last remand, 

see RER98, and in Core Communications, 531 F.3d at 862 (majority op.). 

Plaintiffs also never dispute that the shutdown order has every aspect of an 

injunction and usurps the Corps’ discretion in addressing a pipeline that may lack an 

operable easement through its “encroachment” regulations.  Far from “‘remain[ing] 

silent” about these regulations, Opp. 20, Dakota Access expressly “join[ed] the 

Corps’ argument”—per D.E. 507, at 6, 14-16—“that vacatur should not include any 

extra language invading the Corps’ prerogative to determine how to deal with an 

encroachment,” D.E. 539, at 25.  The district court acknowledged the Corps’ “dis-

cretion” in this regard, ER161, but never explained (nor do Plaintiffs) why it was 

eliminated here.  Plaintiffs’ response—that injunctive relief was “not necessary,” 

Opp. 18—is a confession of error.  And despite claiming the court “made all … 
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requisite findings” for injunctive relief, Opp. 22, Plaintiffs cannot point to a finding 

of irreparable harm given the indisputably low likelihood of a spill. 

CONCLUSION 

The Court should grant a stay pending appeal. 

DATED this 23rd day of July, 2020. 

 
 

By: /s/ Miguel A. Estrada                              
     Miguel A. Estrada 
     William S. Scherman 
     David Debold 
     GIBSON, DUNN & CRUTCHER LLP 
     1050 Connecticut Avenue, N.W. 
     Washington, D.C.  20036 
     (202) 955-8500 
     mestrada@gibsondunn.com 
 
     Counsel for Dakota Access, LLC 
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