
EMERGENCY MOTION FOR 
INJUNCTION PENDING APPEAL 

1 

Susan Ely, Maine Bar # 005087 
Natural Resources Council of Maine 
3 Wade Street 
Augusta, ME 04330 
(207) 430-0175 
sely@nrcm.org 
 
Kevin Cassidy (pro hac vice) 
MA Bar No. 681301 
Earthrise Law Center 
P.O. Box 445 
Norwell, MA 02061 
(781) 659-1696 
cassidy@lclark.edu  
 
Lia Comerford (pro hac vice) 
Oregon Bar No. 141513 
Earthrise Law Center 
10101 S. Terwilliger Blvd. 
Portland, OR 97236 
(503) 768-6823 
comerfordl@lclark.edu 
 
Attorneys for Plaintiffs 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF MAINE   

 
SIERRA CLUB, et al., 
 

Plaintiffs, 
v. 

 
UNITED STATES ARMY CORPS OF 
ENGINEERS, et al.,  
 

Defendants, 
 

 and 
 
CENTRAL MAINE POWER 
COMPANY, 
 

Intervenor Defendant. 
 

  
CIVIL NO. 2:20-CV-00396-LEW 
 
PLAINTIFFS’ EMERGENCY MOTION 
FOR AN INJUNCTION PENDING 
APPEAL AND SUPPORTING 
MEMORANDUM   

 

Case 2:20-cv-00396-LEW   Document 45   Filed 12/21/20   Page 1 of 14    PageID #: 2339



EMERGENCY MOTION FOR 
INJUNCTION PENDING APPEAL 

2 

EMERGENCY MOTION FOR INJUNCTION PENDING APPEAL  

Plaintiffs Sierra Club, Natural Resources Council of Maine and Appalachian Mountain 

Club (“Plaintiffs”) respectfully move the Court for an injunction pursuant to Federal Rule of 

Civil Procedure 62(d) during the pendency of Plaintiffs’ appeal of this Court’s December 16, 

2020 Order Denying Plaintiffs’ Motion for Preliminary Injunction. Dkt. 42 (“PI Order”); see 

Fed. R. Civ. P. 62(d) (“While an appeal is pending from an interlocutory order or final judgment 

that grants, continues, modifies, refuses, dissolves, or refuses to dissolve or modify an injunction, 

the court may suspend, modify, restore, or grant an injunction on terms for bond or other terms 

that secure the opposing party’s rights.”). Plaintiffs have filed their Notice of Appeal of the PI 

Order concurrently with the filing of this motion. Dkt. 44.  

Specifically, Plaintiffs request the Court enjoin Central Maine Power’s (“CMP”) Clean 

Water Act Section 404 Permit as it applies to Segment 1 of the Project. Plaintiffs’ counsel 

conferred with CMP’s counsel and confirmed that CMP expects to begin construction on the 

Project either in late December or early January and that construction could include Segment 1. 

Because of ongoing and/or imminent logging, ground-clearing and construction activities in 

Segment 1 and because Plaintiffs must first move this Court before it can request an injunction 

pending appeal from the First Circuit Court of Appeals, see Fed. R. App. P. 8(A)(1)(C), 

Plaintiffs respectfully request either (1) ruling on this motion be expedited, or (2) the Court issue 

a temporary injunction while it considers this motion. To facilitate the Court’s expedited review, 

Plaintiffs waive a hearing. If the Court is inclined to deny Plaintiffs’ motion, Plaintiffs request 

the Court issue a temporary injunction while Plaintiffs seek expedited injunctive relief pending 

appeal from the First Circuit, which Plaintiffs will seek within seven days after the Court’s ruling 

on this motion if necessary. 
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Plaintiffs’ counsel conferred via email with all parties’ counsel regarding this motion. 

Both Federal Defendants and CMP oppose Plaintiffs’ motion, as well as Plaintiffs’ request, in the 

event the Court denies Plaintiffs’ motion, for a temporary injunction to allow Plaintiffs to seek 

expedited injunctive relief from the First Circuit. 

MEMORANDUM OF POINTS AND AUTHORITIES 
 

I. Standard of Review   

In deciding whether to grant an injunction pending appeal, courts are guided by the 

standard employed when considering a motion for a preliminary injunction.1 See Respect Me. 

PAC v. McKee, 622 F.3d 13, 15 (1st Cir. 2010) (application for injunction denied, 562 U.S. 996 

(2010)); see also Grote v. Sebelius, 708 F.3d 850, 853 n.2 (7th Cir. 2013) (“We evaluate a 

motion for an injunction pending appeal using the same factors and ‘sliding scale’ approach that 

govern an application for a preliminary injunction.”). Thus, injunctive relief is proper if Plaintiffs 

satisfy the four-factor test articulated by Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 

(2008). After Winter, a majority of courts of appeals that have considered the four-factor 

preliminary injunction test have held that if plaintiffs can demonstrate serious questions going to 

the merits and a hardship balance that tips sharply toward the plaintiffs, an injunction should 

issue; this is also known as the “sliding scale” approach. See All. for the Wild Rockies v. Cottrell, 

632 F.3d 1127, 1134–35 (9th Cir. 2011) (holding that a “serious questions” version of the sliding 

scale approach to preliminary injunctions survives Winter); Salinger v. Colting, 607 F.3d 68, 79 

(2d Cir. 2010) (same); Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock Life Ins. Co., 

582 F.3d 721, 725 (7th Cir. 2009) (“How strong a claim on the merits is enough depends on the 

balance of harms: the more net harm an injunction can prevent, the weaker the plaintiff's claim 

																																																								
1 Plaintiffs incorporate their motion for preliminary injunction and reply (Dkts. 18, 34) into this 
motion. 
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on the merits can be while still supporting some preliminary relief.”). But see Pashby v. Delia, 

709 F.3d 307, 320–21 (4th Cir. 2013) (concluding Winter impliedly overruled any sliding scale 

approach); Dine Citizens Against Ruining Our Env't v. Jewell, 839 F.3d 1276, 1282 (10th Cir. 

2016) (same). 

The First Circuit has not directly addressed the “serious questions” approach post-Winter; 

however First Circuit case law prior to Winter endorsed the formula in the context of a request 

for a stay pending appeal. See Providence Journal Co. v. Fed. Bureau of Investigation, 595 F.2d 

889, 890 (1st Cir. 1979) (holding “appellants need not show an absolute probability of success in 

order to be entitled to a stay” so long as case presented “serious legal questions” and there was a 

strong showing that “the denial of a stay will utterly destroy the status quo”); cf. PI Order at 46 

(referencing “sliding scale” approach). And, without citing Winter, the First Circuit has applied 

the sliding scale approach post-Winter. See Braintree Labs., Inc. v. Citigroup Glob. Markets Inc., 

622 F.3d 36, 42–43 (1st Cir. 2010). 

Importantly, the Court need not conclude that its decision to deny Plaintiffs’ preliminary 

injunction motion was incorrect or erroneous in order to grant an injunction pending appeal. 

“Several courts have observed that the ‘success on the merits factor cannot be rigidly applied,’ 

because if it were, an injunction would seldom, if ever, be granted ‘because the district court 

would have to conclude that it was probably incorrect in its determination on the merits.’” 

Protect Our Water v. Flowers, 377 F. Supp. 2d 882, 884 (E.D. Cal. 2004) (quoting Or. Nat. Res. 

Council v. Marsh, No. 85- 6433-E, 1986 WL 13440, at *3 (D. Or. Apr. 3, 1986)). Noting that 

Rule 8 of the Federal Rules of Appellate Procedure contemplates that parties will first seek an 

injunction pending appeal from the district court before seeking similar relief from the court of 

appeals, the D.C. Circuit has observed that “[p]rior recourse to the initial decisionmaker” “would 
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hardly be required as a general matter if [a district court] could properly grant interim relief only 

on a prediction that it has rendered an erroneous decision.” Wash. Metro Area Transit Comm’n v. 

Holiday Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977); see also NCTA - Internet & Television 

Ass’n v. Frey, No. 2:19-CV-420-NT, 2020 WL 2529359, at *2 (D. Me. May 18, 2020). A 

plaintiff need not convince a district court that it is likely to be reversed on appeal of a denial of a 

preliminary injunction: “A stay should issue if failing to do so would ‘destroy [the Plaintiff's] 

rights to secure meaningful review’ on appeal.” NCTA - Internet & Television Ass’n, 2020 WL 

2529359, at *2 (quoting Providence Journal Co., 595 F.2d at 890). Accordingly, courts will 

grant Rule 62 relief “when they have ruled on an admittedly difficult legal question and when the 

equities of the case suggest that the status quo should be maintained.” Wash. Metro Area Transit 

Comm’n, 559 F.2d at 844–45; see also Protect Our Water, 377 F. Supp. 2d at 884 (same).  

II. Argument 

Although the Court denied Plaintiffs’ motion for preliminary injunction, it appears the 

Court recognized that Plaintiffs’ NEPA arguments raised “serious questions.” See, e.g., PI Order 

at 43 (finding it “concerning that the Corps’ discussion of baseline WOTUS conditions consists 

primarily in a recitation of numbers of vernal pools, brooks and streams, and acreage of 

wetlands”); id. at 29–30 (finding the Corps’ perspective of what constitutes “merely a link” 

under its regulations as “debatable”); id. at 40 (Court noting it was not “resoundingly reassured” 

by Corps’ discussion of mitigation for impacts to Atlantic salmon habitat). It also appears that 

the Court’s conclusions on the merits of Plaintiffs’ claims flowed primarily from the amount of 

deference the Court believed the Corps was due. See, e.g., PI Order at 18, 28, 40–41  
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(recognizing and applying deferential review standard).2 Under such circumstances, given the 

near certainty of irreparable harm, an injunction pending appeal is appropriate. See, e.g., 

Kentuckians for the Commonwealth v. U.S. Army Corps of Eng’rs, No. 3:12–CV–00682, 2013 

WL 5278236, *2 (W.D. Ky. Sept. 18, 2013) (granting injunction pending appeal after ruling 

against plaintiffs on summary judgment when “much of the decision and findings of the Court 

were based on the deferential standard of review mandated on some claims” and acknowledging 

“[s]ubsequent courts [] could apply the standard in a more or less deferential manner and still be 

compliant with it.”).3 

While Plaintiffs mentioned the “sliding scale” approach in their preliminary injunction 

motion, Dkt. 18 at 10, Plaintiffs did not explicitly ask the Court to apply it since Plaintiffs 

believed they would prevail whether or not the Court applied that approach. And although the 

Court referenced the “sliding scale” approach in its Order, PI Order at 46, it does not appear that 

the Court applied it. Plaintiffs specifically ask the Court to apply it here for two reasons. First, as 

noted above, a majority of courts of appeals that have examined the preliminary injunction test 

post-Winter have recognized the ongoing viability of the “serious questions” formula.  

Second, the First Circuit case law that elevates one factor—likelihood of success on the 

																																																								
2 In finding Plaintiffs did not meet their burden to show a likelihood of success on the merits, the 
Court deferred not only to the Corps’ NEPA analysis itself but also to the Corps’ interpretations 
of its NEPA regulations (commonly referred to as Auer deference). But Auer deference is not 
warranted for unambiguous regulations, or where an agency’s interpretation of ambiguous 
regulations is not reasonable or not justified by the interpretation’s character and context 
because, inter alia, it does not reflect the agency’s “‘fair and considered judgment.’” Kisor v. 
Wilkie, 139 S. Ct. 2400, 2415–18 (2019). 
3 The Kentuckians district court also did not require a bond for the injunction pending appeal and 
Plaintiffs respectfully request the Court require no or a nominal bond in this case. See 
Kentuckians, 2013 WL 5278236, *5 (“[T]he Court agrees with Plaintiffs that the availability of 
the public interest exception does not depend upon a movant's showing of need. Rather, the 
exception is designed to facilitate private enforcement of public rights.”); see also Dkts. 34, at 14 
and 34-1, 34-2, 34-3 (organizational declarations related to bond issue). 
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merits—over the other three injunction factors arguably is inconsistent with Supreme Court law 

and earlier First Circuit law. Compare New Comm Wireless Servs., Inc. v. SprintCom, Inc., 287 

F.3d 1, 9 (1st Cir. 2002) (“[t]he sine qua non of this four-part inquiry is likelihood of success on 

the merits”) with Nken v. Holder, 556 U.S. 418, 434 (2009)  (“The first two factors [likelihood of 

success on the merits and likelihood of irreparable harm] of the traditional standard are the most 

critical.”) (emphasis added) and Conservation Law Found., Inc. v. Andrus, 617 F.2d 296, 297–

298 (1st Cir. 1979) (recognizing a more “lenient standard of review on the merits” articulated in 

Providence Journal Co. when there will be “irretrievable alteration of the status quo”); see also 

Sierra Club v. U.S. Army Corps of Eng’rs, 990 F. Supp. 2d 9, 38 (D.D.C. 2013) (“perhaps the 

single most important prerequisite for the issuance of a preliminary injunction is a demonstration 

that if it is not granted the applicant is likely to suffer irreparable harm before a decision on the 

merits can be rendered.”) (citing 11A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane, 

Federal Practice and Procedure § 2948.1 (2d ed. 2013)). To the extent the Court may have felt 

bound by the First Circuit’s formulation of the likelihood of success on the merits being the only 

“sine qua non” element of the four-part injunction test, controlling Supreme Court case law and 

previous First Circuit case law strongly suggest that formulation is incorrect. Put another way, 

the New Comm Wireless Servs. court’s observation that “if the moving party cannot demonstrate 

that he is likely to succeed [on the merits], the remaining factors become matters of idle 

curiosity,” PI Order at 17, is inconsistent with Supreme Court case law, prior First Circuit cases, 

and the majority of circuit courts that have recognized the applicability of the “sliding scale” 

approach. This is especially true given Winter itself dealt with the importance of the irreparable 

harm factor.  
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 With respect to irreparable harm—the other critical factor along with the likelihood of 

success on the merits—Plaintiffs respectfully submit the Court only considered one aspect of 

harm that would result from the Project moving forward: the harm that would stem from the 

Corps’ NEPA violation itself, PI Order at 46–47. Because the Court had already concluded 

Plaintiffs were not likely to succeed on the merits, the Court found irreparable harm lacking also. 

Id. at 47 (“[M]y preliminary findings on the merits inform my assessment of whether or not the 

Corps has run roughshod over the NEPA values at stake in this litigation.”). However, 

irreparable harm is a separate factor for courts to consider, apart from the merits analysis.4 The 

Supreme Court in Winter framed the harm requirement this way: “plaintiffs seeking preliminary 

relief [are required] to demonstrate that irreparable injury is likely in the absence of an 

injunction.” Winter, 555 U.S. at 22 (emphasis in original). That question does not incorporate an 

examination of the merits; irreparable harm must be evaluated independently of the merits and 

only after a court determines the degree of likelihood of irreparable harm does a court then 

compare that finding with the merits factor on the sliding scale. See Winter, 555 U.S. at 20.  

 The majority of Plaintiffs’ brief and all of Plaintiffs’ hearing testimony related to actual 

environmental and aesthetic harms to Plaintiffs’ members that will occur if the CMP Project 

moves forward pursuant to the Corps’ authorization. See Dkt. 18, at 11–13; see generally 

Hearing Testimony of Carey Kish (describing irreparable harm to his recreational and aesthetic 

interests due to the new cleared corridor) and David Publicover (discussing harm to the 

environment caused by the new cleared corridor, including forest fragmentation and harms to 

																																																								
4 Otherwise courts in NEPA cases that find a plaintiff not likely to succeed on the merits would 
never find irreparable harm. But see, e.g., Conservation Cong. v. U.S. Forest Serv., 803 F. Supp. 
2d 1126, 1132–33 (E.D. Cal. 2011) (finding irreparable harm due to logging and denying Rule 
62 injunction pending appeal in a NEPA case based on finding plaintiffs did not raise serious 
questions on the merits, but granting a limited, 10-day injunction to allow plaintiffs to seek a stay 
from the Court of Appeals). 
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aquatic resources). That testimony established the harm caused by clearing the corridor in 

Segment 1 will be irreparable. See, e.g., Dkt. 18-10, Page ID#227, ¶ 21 (Dr. Publicover’s 

Declaration: “The new corridor is not just another clearcut; it is far more damaging and 

permanent.”). This harm is not just “likely” to occur; it is a certainty—far more than the showing 

Winter requires for irreparable harm. Failing to issue an injunction pending appeal will destroy 

Plaintiffs’ “rights to secure meaningful review” with respect to the cleared corridor in Segment 

1. See NCTA-Internet & Television Ass’n, 2020 WL 2529359, at *2. Indeed, the Court 

recognized that the “environmental and scenic values existing in Segment 1” “cannot be restored 

through issuance of a later court order.” PI Order at 47. 

 Further, the causation showing Plaintiffs need to establish for irreparable injury is similar 

to that which they need to show to establish Article III standing, and Plaintiffs made that 

showing here. Cf. WildEarth Guardians v. U.S. Bureau of Land Mgmt., 870 F.3d 1222,1231–32 

(10th Cir. 2017) (in analogous standing context evaluating harm to plaintiffs in a NEPA case, 

finding plaintiffs’ injuries “to their personal aesthetic and recreational interests” in area of 

mining leases need not be tied to plaintiffs’ challenge to agency’s climate change analysis 

“because ‘but-for’ the challenged [action], plaintiffs’ injuries would not occur.”); see also Sierra 

Club v. U.S. Army Corps of Eng’rs, 645 F.3d 978, 995–96 (8th Cir. 2011) (in NEPA challenge to 

Clean Water Act Section 404 permit issued by the Corps, an irreparable harm finding based in 

part on plaintiffs’ member’s concerns about “the ‘power line system that is currently being 

cleared’ in particular” and “light and noise pollution caused by plant construction”). 

The Court’s failure to consider the actual “on-the-ground” irreparable harm from the 

Project carried over into its evaluation of the balance of the equities and public interest factors. 

See PI Order at 48 (concluding certain equitable relief unavailable “because I have ruled against 
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Plaintiffs on the first two factors”) & 48–49 (concluding public interest factor did not weigh 

“decisively” in Plaintiffs’ favor because “the Corps’ FONSI comes at the end of a process that 

likely ensured the Corps was ‘well informed’ about the WOTUS impacts it authorized”).5 

Plaintiffs respectfully submit when the irreparable harm resulting from the cleared corridor is 

balanced against the financial harm claimed by CMP from a temporary, tailored injunction 

limited to Segment 1, the balance of hardships and public interest tip sharply in favor of an 

injunction. See Amoco Prod. Co. v. Vill. of Gambel, 480 U.S. 531, 545  (1987) (when injury to 

the environment is at stake, “the balance of harms will usually favor the issuance of an injunction 

to protect the environment”).  

III. Scope Of Injunction Pending Appeal 

 Plaintiffs here request the Court enjoin construction activities occurring or about to occur 

in Segment 1. While the CMP Project will cause Plaintiffs’ irreparable harm due the construction 

of the entire line, Segment 1 of the Project will cause the greatest and most extensive harm to 

Plaintiffs and the environment. See generally Dkt. 34, at 1–3; see also PI Order at 9 (“Based on 

Plaintiffs’ presentation thus far, Segment 1 of the Project is the primary driver of this 

litigation.”). CMP has acknowledged that it can begin work on other areas of the Project if it 

wants to assume the risk that this litigation will not result in a different outcome for its Section 

404 Permit. See Dkt. 31-1, ¶ 8 (“Concurrently, necessary substation work needed to permit the 

interconnection of the new transmission line to the existing transmission system must be 

accomplished.”); see also Exhibit A at pdf page 5 (attached herewith) (Excerpt of July 7, 2020 

																																																								
5 Plaintiffs respectfully submit the Court also erred in weighing the public interest benefits of the 
completed project against the public interest in a temporary injunction. PI Order at 49 (relying on 
the Project’s purported benefits to Maine). The Project is not slated for completion until May 31, 
2023 so none of those purported benefits will accrue, if at all, until that time. CMP has not 
argued that the temporary delay of a preliminary injunction will not allow the Project to be 
completed, only that the delay will cause it some financial harm.  
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Concurrence Letter from U.S. Fish and Wildlife Service (“USFWS Letter”) showing 

construction schedule with construction occurring at all segments concurrently).  

 Under the schedule in the USFWS Letter, construction of Segment 1 under the prior in-

service date of December 13, 2022 was estimated to take 20 months (from August 2020 to 

March 2022. See Ex. A at pdf page 5. Now, the in-service date has been moved back to May 31, 

2023. See Dkt. 31-1 (Dickenson Decl.), ¶ 4. There are 29 months between January 1, 2021, and 

the new in-service date of May 31, 2023; more than enough time to complete the 20-month 

construction of Segment 1, even with a temporary delay due to an injunction. Finally, Mr. 

Dickinson stated in his declaration that “clearing activities are restricted after the spring thaw.” 

Dkt. 31-1, ¶ 12. However, CMP’s Section 404 Permit actually requires CMP to “conduct all tree 

cutting between October 16 and April 19 of any year to the maximum extent practicable.” Dkt. 

31-5, Page ID#962, ¶ 17 (emphasis added). The only time of year tree cutting is prohibited is 

from June 1 through July 31 to minimize potential impacts to federally threatened northern long-

eared bats. See id.  

 “Sitting as a court of equity, this court has broad discretion to fashion an appropriate 

remedy.” Resolution Tr. Corp. v. Elman, 761 F. Supp. 245, 248 (S.D.N.Y. 1991), aff'd, 949 F.2d 

624 (2d Cir. 1991); see also Hecht Co. v. Bowles, 321 U.S. 321, 329 (1944) (“The essence of 

equity jurisdiction has been the power of the Chancellor to do equity and to mold [sic] each 

decree to the necessities of the particular case.”). It is within the Court’s discretion to issue a 

narrowly tailored injunction pending appeal that prohibits logging, ground-clearing and 

construction activities in Segment 1 of the CMP Project. Such an injunction would balance 

Plaintiffs’ and the public interest in maintaining the environmental status quo with CMP’s 

interests in moving ahead with some construction activities during the pendency of the appeal. 
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CONCLUSION  
 

 For the reasons discussed above, the Court should grant Plaintiffs’ Emergency Motion for 

an Injunction Pending Appeal. If the Court is unable to grant or deny the Emergency Motion on 

an expedited basis, Plaintiffs respectfully request an emergency temporary injunction prohibiting 

logging, ground clearing and construction activities in Segment 1 of the CMP Project while the 

Court considers Plaintiffs’ motion and any responses from Defendants. If the Court is inclined to 

deny Plaintiffs’ motion, Plaintiffs request the Court issue a temporary injunction while Plaintiffs 

seek expedited injunctive relief pending appeal from the First Circuit, which Plaintiffs will seek 

within seven days after the Court’s ruling on this motion if necessary. 

 

Respectfully submitted this 21st day of December, 2020. 
 
 

/s/ Susan Ely 
Susan Ely 
Maine Bar # 005087 
Natural Resources Council of Maine 
3 Wade Street 
Augusta, ME 04330 
(207) 430-0175 
sely@nrcm.org 
 
/s/ Kevin Cassidy 
Kevin Cassidy 
(pro hac vice) 
Earthrise Law Center 
P.O. Box 445 
Norwell, MA 02061 
(781) 659-1696 
cassidy@lclark.edu  
 
/s/ Lia Comerford 
Lia Comerford   
(pro hac vice) 
Earthrise Law Center 
10101 S. Terwilliger Blvd. 
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Portland, OR 97236 
(503) 768-6823 
comerfordl@lclark.edu 
 
Counsel for Plaintiffs 
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I hereby certify that on December 21, 2020, I electronically filed this PLAINTIFFS’ 

EMERGENCY MOTION FOR AN INJUNCTION PENDING APPEAL AND 

SUPPORTING MEMORANDUM with the Clerk of Court using the CM/ECF system, which 

will send notification of such filing to the following: 

 
Susan Ely, Lia Comerford, Counsel for Plaintiffs  

Jacob Ecker, Kristofor Swanson, and Benjamin Carlisle, Counsel for Defendants  

Joshua Dunlap, Lisa Gilbreath, Matthew Manahan, Counsel for Potential Intervenor 

 

/s/ Kevin Cassidy  
Kevin Cassidy (pro hac vice) 
Earthrise Law Center 
P.O. Box 445 
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(781) 659-1696 
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